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ox PRIVATE WRON GS. 


CHAPTER TNA 


Or THE REDRESS or PRIVATE WRONGS 
BY THE MERE ACT OP THE PARTIES. 


| T the opening of theſe commentaries * munici- 
A pal law was in general defined to be, “ a rule of 
| « civil conduct, preſcribed by the ſupreme power 
« in a ſtate, commanding . what is right, and 
ce prohibiting what is wrong.“ From hence therefore it 
followed, that the primary objects of the law are the eſta- 
bliſhment of rights, and the prohibition of wrongs. And 
this occaſioned © the diſtribution of theſe colleCtions into two 
general heads; under the former of which we have already 
conſidered the rights that were defined and eſtabliſhed, and 
under the latter are now to conſider the wrongs that are for · 
bidden and redreſſed, by the laws of England. 


a Introd. & 2. Bract. J. 1. c. 3. 
d Sanfio j uſta, jubens boneſta, et pro- © Book I. ch. 1. 
bibens contraria, Cic. 11 Philipp. 12. l 


Vol. III. B | 
2 In 
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In the proſecution of the firſt of theſe enquiries, we diſtin- 
guiſhed rights into two ſorts : firſt, ſuch as concern or are 
annexed to the perſons of men, and are then called jura per- 
ſonarum, or the rights of perſons ; which, together with the 
means of acquiring and lofing them, compoſed the firſt book 
of theſe commentaries : and, ſecondly, ſuch as a man may 
acquire over external objects, or things unconnected with 
his perſon, which are called jura rerum, or the rights of things ; 
and theſe, with the means of transferring them from man to 
man, were the ſubject of the ſecond book. I am now there- 
fore to proceed to the conſideration of wrongs ; which for the 
moſt part convey to us an idea merely negative, as being no- 
thing elſe but a privation of right. For which reaſon it was 
neceſſary, that, before we entered at all into the diſcuſſion of 
wrongs, we ſhould entertain a clear and diſtin notion of 
rights: the contemplation of what is jus being neceſſarily 
prior to what may be termed injuria, and the definition of 
fas precedent to that of nefas, 


WxronGs are diviſible into two ſorts or ſpecies; private 
wrottgs, and public wrongs, The former are an infringement 
or privation of the private or civil rights belonging to indivi- 
duals, conſidered as individuals; and are thereupon frequently 
termed civil injuries : the latter are a breach and violation of 

public rights and duties, which affect the whole community, 
conſidered as a community; and are diſtinguiſhed by the 
_ harſher appellation of crimes and mi/demeſnors. To inveſtigate 
the firſt of theſe ſpecies of wrongs, with their legal remedies, 
will be our employment in the preſent book; and the other 
ſpecies will be reſerved till the next or concluding volume. 


Tux more effectually to :ccompliſh the redreſs of private 
injuries, courts of juſtice are inſtituted in every civilized ſo- 
ciety, in order to proteCt the weak from the inſults of the 
ſtronger, by expounding and enforcing thoſe laws, by which 
rights are defined, and wrongs prohibited. This remedy is 
therefore principally to be ſought by application to theſe 
L courts 


. 


Salk, 407 . 
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courts of juſtice; that is, by civil ſuit or action. For which 
reaſon our chief employment in this volume will be to con- 


ſider the redreſs of private wrongs, by /uit or action in courts. 
But as there are certain injuries of ſuch a nature, that ſome 
of them furniſh and others require a more ſpeedy remedy, than 
can be had in the ordinary forms of juſtice, there is allowed 
in thoſe caſes an extrajudicial or eccentrical kind of remedy; 


of which I ſhall firſt of all treat, before I conſider the ſeveral 


remedies by ſuit: and, to that end, ſhall diſtribute the re- 
dreſs of private wrongs into three ſeveral ſpecies ; firſt, that 
which is obtained by the mere act of the parties themſelves; 
ſecondly, that which is effected by the mere act and operation 
of law; and, thirdly, that which ariſes from ſuit or action 
in courts, which conſiſts in a conjunction of the other two, 
the act of the parties co-operating with the act of law. 


AnD, firſt, of that redreſs of private injuries, which is ob- 
tained by the mere act of the parties. This is of two ſorts z 
firſt, that which ariſes from the act of the injured party only; 


and, ſecondly, that which ariſes from the joint act of all the 


parties together: both which I ſhall conſider in their order. 


Or the firſt ſort, or that which ariſes from the ſole act of 
the injured party, is, 


I. Tur defence of one's ſelf, or the mutual and reciprocal 
defence of ſuch as ſtand in the relations of huſband and wife, 
parent and child, maſter and ſervant. In theſe caſes, if the 
party himſelf, or any of theſe his relations, be forcibly at- 
tacked in his perſon or property, it is lawful for him to repel 
force by force(1); and the breach of the peace, which hap- 
pens, is chargeable upon him only who began the affray*. For 


d 2 Roll. Abr. 546. 1 Hawk. P. C. 131. 


. 


(1) It is ſaid, that the defence of his ſervant is not a ſufficient 
juſtification in an action brought againſt the maſter, for he may 
maintain an action for the loſs of the ſervice of his ſervant. 
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the law, in this caſe, reſpeCts the paſſions of the human mind ʒ 
and (when external violence 1s offered to a man himſelf, or 
thoſe to whom he bears a near connection) makes it lawful 
in him to do himfelf that immediate juſtice, to which he is 
E443 prompted by nature, and which no prudential motives are 
ſtrong enough to reſtrain. It conſiders, that the future pro- 
ceſs of law is by no means an adequate remedy for injuries 
accompanied with force; ſince it is impoſſible to ſay, to what 
v · anton lengths of rapine or cruelty outrages of this fort might 
be carried, unleſs it were permitted a man immediately to 
oppoſe one violence with another, Self-defence therefore, 
as it is juſtly called the primary law of nature, ſo it is not, 
neither cùn it be in fact, taken away by the law of ſociety. 
In the Engliſh law particularly it is held an excuſe for 
breaches of the peace, nay even for homicide itſelf : but care 
mult be taken, that the reſiſtance does not exceed the bounds 
of mere defence and prevention; for then the defender would 


himſelf become an aggreflor, 


* 
N 


=» en". 7 K 


. | 
e ͤ w , 


| II. RrcaeT1ioN or reprijal is another ſpecies of remedy by 
it the mere act of the party injured, This happens, when any 
one hath deprived another of his property in goods or chattels 
perſonal, or wrongfully detains one's wife, child, or ſer- 
vant: in which cafe the owner of the goods, and the huſ- 
14 band, parent, or maſter, may lawfully claim and retake them, 
I wherever he happens to find them fo it be not in a riotous 
manner, or attended with a breach of the peace ©. The rea- 
ſon for this is obvious; ſince it may frequently happen that 
1 the owner may have this only opportunity of doing himſelf 
juſlice: : his goods may be afterwards conveyed away or de- 
ktroyed ; ; and his wife, children, or ſervants, concealed or 
| carried out of his reach; if he had no ſpeedier remedy than 
bs the ordinary proceſs of law. If therefore he can ſo contrive 


as r 2 war as 


p | it as to gain poſſeſſion of his property again, without force or ö 
if terror, the law fayours and will juſiify his proceeding. But, k 
ith as. the public peace is 0 fuperior conſideration to any one 


man's private property 3 j and as, if individuals were once al- 


2 3 Inf. 134. Hal. Ali! 8 46. 


1 8 lowed 
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lowed to uſe private force as a remedy for private injuries, all 
ſocial juſtice muſt ceaſe, the ſtrong would give law to the 
weak, and every man would reyert to a ſtate of nature; for 
theſe reaſons it is provided, that this natural right of recap- 


tion ſhall never be exerted, where ſuch exertion muſt occaſion {| 5 1 


ſtrife and bodily contention, or endanger the peace of ſociety, 
If, for inſtance, my horſe is taken away, and I find him in 
2 common, a fair, or public inn, I may lawfully ſeiſe him 
to my own uſe: but I cannot juſtify breaking open a private 
ſtable; or entering on the grounds of a third perſon, to take 


him, except he be feloniouſly ſtolen ; but muſt have recourſe 
to an action at law. 


III. As recaption is a remedy given to the party himſelf, 
for an injury to his perſonal property, fo, thirdly, a remedy of 
the ſame kind for injuries to real property, is by entry on lands 
and tenements, when another perſon without any right has 
taken poſſeſſion thereof. This depends in ſome meaſure on 
like reaſons with the former ; and, like that too, muſt be 
peaceable and without force. There is ſome nicety required 
to define and diſtinguith the caſes, in which ſuch entry is 
lawful or otherwiſe : it will therefore be more fully conſidered 


in a ſubſequent chapter; being only mentioned in this place 
for the ſake of regularity and order. 


IV. A FourTH ſpecies of remedy by the mereact of the 
party injured, is the. abatement, or removal, of nuſances. 
What nuſances are, and their feveral ſpecies, we ſhall find 
2 more proper place to inquire under ſome of the ſubſequent 
diviſions. At preſent I ſhall only obſerve, that whatſoever 
unlawfully annoys or doth damage to another is a nuſance ; 
aud ſuch nuſance may be abated, that is, taken away or re- 
moved, by the party aggrieved thereby, fo as he commits no 


riot in the doing of it . If a houſe or wall is erected ſo near 


to mine that it ſtops my antient lights, which is a private 
nuſance, I may enter my neighbour's land, and peaceably 


2 Roll. Rep. <5, 55. 208. 2 Roll. 


Nahe £ 5 Rep. 101. 9. Rep. 55. 
„ 


pull 
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pull it down b. Or if a new gate be erected acroſs the pub- 
lic highway, which is a common nuſance, any of the king's 
ſubjects paſſing that way may cut it down, and deſtroy it!. 


L 6 J And the reaſon why the law allows this private and ſummary 
method of doing one's ſelf juſtice, is becauſe injuries of this 


kind, which obſtruct or annoy ſuch things as are of daily con- 
venience and uſe, require an immediate remedy z and cannot 
wait for the flow progreſs of the ordinary forms of juſtice. 


* 3 — 
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V. A FIFTH caſe, in which the law allows a man to be his 
own avenger, or to miniſter redreſs to himſelf, is that of di/- 
treining cattle or goods for nonpayment of rent, or other 
duties; or, diſtreining another's cattle damage-fea/ant, that 
is, doing damage, or treſpaſſing, upon his land. The for- 
mer intended for the benefit of landlords, to preyent tenants 
from ſecreting or withdrawing their effects to his prejudice z 
the latter ariſing from the neceſſity of the thing itſelf, as it 
might otherwiſe be impoſſible at a future time to aſcertain, 
whoſe cattle they were that committed the treſpaſs or damage. 


As the law of diſtreſſes is a point of great ue and conſe- 
quence, I ſhall conſider it with ſome minuteneſs: by in- 
quiring, firſt, for what injuries a diſtreſs may be taken; 
ſecondly, what things may be diſtreined ; and, thirdly, the 


manner of taking, diſpoſing of, and avoiding diſtreſſes. 


1. AnD, firſt, it is neceſſary to premiſe, that a diſtreſs j, 
diftriftio, is the taking of a perſonal chattel out of the poſ- 
ſeſſion of the wrongdoer into the cuſtody of the party injured, 
to procure a ſatisfaction for the wrong committed. 1. The 
moſt uſual injury, for which a diſtreſs may be taken, is that 
of nonpayment of rent. It was obſerved in a former yolume*, 
that diſtreſſes were incident by the common law to every rent- 
fervice, and by particular reſervation to reut-charges alfo 
but not to rent. ſect, till the ſtatute: 4 Geo. II. c. 29. ex- 


h Salk. 450. ceſs, as well as the proceſs itſelf, is in our 
1 Cro. Car. 184. law books very frequently called a diſtreſs, 
J The thing itſelf taken by this pro- * Book II. ch. 3. 


tended 


2 r 


— 
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tended the ſame remedy to all rents alike, and thereby in 
effect aboliſhed all material diſtinction between them (2). So 
that now we may lay it down as an univerſal principle, 
that a diſtreſs may be taken for any kind of rent in arrear; 
che detaining whereof beyond the day of payment is an in- 
jury to him that is entitled to receive it. 2. For neglecting 


0 


to do ſuit to the lord's court“, or other certain perſonal | 


ſervice”, the lord may diſtrein, of common right. 3, For 
amercements in a court-leet a diſtreſs may be had of common. 
right ; but not for amercements in a court-baron, without a 
ſpecial preſcription. to warrant it“. 4. Another injury, for 
which diſtreſſes may be taken, is where a man finds beaſts of 
a ſtranger wandering in his grounds, damage-feaſant ; that is, 
doing him hurt or damage, by treading down his graſs, or 
the like; in which caſe the owner of the ſoil may diſtrein 
them, till ſatisfaction de made him for the injury he has 
thereby ſubſtained. 5. Laſtly, for ſeveral duties and penalties: 
inflicted by ſpecial acts of parliament, (as for aſſeſſments” 
made by commiſſioners of ſewers o, or for the relief of the 
poor v) remedy by diſtreſs and fale is given; for the particu. 
lars of which we muſt have recourſe to the ſtatutes them- 
ſelves : remarking only that ſuch diſtreſſes à are partly ana- 
logous to the antient diſtreſs at common law, as being reple- 
viable and the like; but more reſembling the common law 
proceſs of execution, by ſeiſing and ſelling the gaods of the 
debtor under a writ of fieri facias, of which hereafter, 


2. SECONDLY ; as to the things which may be diſtreined, 
or taken in diſtreſs, we may lay it down as a general rule, 
that all chattels perſonal are liable to be diſtreined, unleſs 
particularly protected or exempted. Inſtead therefore of men- 
tioning what things are diſtreinable, it will be eaſier to re- 


Bro. Abr. tit. diſtreſs. 15. o Stat. 7 Ann. c. 10. 
m Co. Litt. 46. p Stat. 43 Eliz, c. 2. 
n Brownl. 36. 14 Burr. 589. 


1 


(2) See 2 vol. page 42. 7 
B 4 count 
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count thoſe which are not ſo, with the reaſon of their parti- 
cular exemptions r. And, 1. As every thing which is 
diſtreined is preſumed to be the property of the wrongdoer, 
it will follew that ſuch things wherein no man can have an 
abſolute and valuable property (as dogs, cats, rabbits, and 
a 8 Jall animals ferae naturae ) cannot be diſtreined. Yet if deer 
(which are ferae naturae ) are kept in a private incloſure for 
the purpoſe of ſale or profit, this ſo far changes their nature, by 
reducing them to a kind of ſtock or merchandize, that they 
may be diſtreined for rent*, 2. Whatever is in the perſonal 
uſe or occupation of any man, is for the time privileged and 
protected from any diſtreſs; as an ax with which a man is 
cutting wood, or a horſe while a man is riding him. But 
horſes, drawing a cart, may (cart and all) be diſtreined ſor 
rent-arrere ; and alſo if a horſe, though a man be riding him, 
be taken damage-feaſant, or treſpaſſing in another's grounds, 
the horſe (notwithſtanding his rider) may be diſtreined and 
led away to the pound*(3), 3. Valuable things in the way of 
trade ſhall not be liable to diſtreſs: As a horſe ſtanding in a 
ſmith's ſhop to be ſhoed, or in a common inn; or cloth at 
2 taylor's houſe ; or corn ſent to a mill, or a market. For all 
theſe are protected and privileged for the benefit of trade z 
and are ſuppoſed in common preſumption not to belong to 
the owner of the houſe, but to his cuſtomers, But, gene- 
rally fpeaking, whatever goods and chattels the vol finds 
upon the premiſes, whether they in fact belong to the tenant 
or a ſtranger, are diſtreinable by him for rent: for otherwiſe 
à door would be open to infinite frauds upon the landlord ; 
and the ſtranger has his remedy over by action on the FP, 
againſt the tenant, if by the tenant's default the chattels are 
diftreined, ſo that he cannot render them when called upon, 
With regard to a ſtranger's beaſts which are found on the 

r Co. Litt. 47. 

5s Davis v. Powel. C. B. Hil. 11 Geo It. 


ASA - 
— 
** 
re — —ä — — 


- m_ r - 


l 9 «|. has 
— 2 "% 
k j . 3 
— N Ce ee ene —— — IE OT OTS 
— — 1 


t 1 Sid. 440. 


3 


— > — — 


. —˙—˙— — 


(z) The contrary ſeems to be the better opinion, the authorities 
for which are collected in Harg. Co, Lite. 47. 


tenant's 
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tenant's land, the following diſtinctions are however taken. 
If they are put in by conſent of the owner of the beaſts, they 
are diſtreinable immediately afterwards for rent- arrere by the 
landlord (g). So alſo if the ſtranger's cattle break the fences, 
and commit a treſpaſs by coming on the land, they are diſ- 
treinable immediately by the leſſor for his tenant's rent, as a 
puniſhment to the owner of the beaſts for the wrong com- 
mitted through his negligence ®. But if the lands were not 


ſufficiently fenced fo as to keep out cattle, the landlord can- { 9 J 


not diſtrein them, till they have been /evant and couchant 
( ſevantes et cubantes ) on the land; that is, have been long 
enough there to have laid down and roſe up to ſeed ; which 
in general is held to be one night at leaſt : and then the law 
preſumes, that the owner may have notice whether his cattle 
have ſtrayed, and it is his own negligence not to have taken 
them away. Yet, if the leſſor or his tenant were bound to 
repair the fences and did not, and thereby the cattle eſcaped 
into their grounds without the negligence or default of the 
owner; in this caſe, though the cattle may have been levant 
and couchant, yet they are not diſtreinable for rent, till actual 
notice is given to the owner that they are there, and he 
neglects to remove them“: for the law will not ſaffer the 
landlord to take advantage of his own or his tenant's wrong. 
4. There are alſo other things privileged by the antient com- 
mon law; as a man's tools and utenſils of his trade: the ax 
of a carpenter, the books of a ſcholar, and the like : which 
are ſaid to be'privileged for the ſake of the public, becauſe 


y Cro. Eliz. 549. W Lutw. 1580. 
a Co. Litt. 47» 


„ 


hd 


(4) As if horſes or cattle are ſent to agiſt, they may be imme- 
diately diſtrained by the landlord for rent in arrear, and the owner 
mutt ſeek his remedy. by action againſt the farmer: the principle 
of this law extends to public livery ftables, to which, if horſes and 
carriages are ſent to ſtand, it is determined that they are diſtrain- 
able by the landlord, as if they were upon any other farm. 
3 Barr. 1498, | ; 


: the 
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the taking them away would diſable the owner from ſerving 
the commonwealth in his ſtation (5). So, beaſts of the plough, 
averia carucae, and ſheep, are privileged from diſtreſſes at 
common law *; while dead goods, or other ſort of beaſts, 
which Bracton calls catalla ctigſua, may be diſtreined. But, 
as beaſts of the plough may be taken in execution for debt, 
ſo they may be for diſtreſſes by ſtatute, which partake of the 
nature of executions!. And perhaps the true reaſon, why 
theſe and the tools of a man's trade were privileged at the 
common law, was becauſe the diſtreſs was then merely in- 
tended to compel the payment of the rent, and not as a ſatiſ- 
faction for it's non-payment : and therefore, to deprive the 
party of the inſtruments and means of paying it, would 
counteract the very end of the diſtreſs *. 5. Nothing ſhall 
be diſtreined for rent, which may not be rendered again in 
as good plight as when it was diſtreined : for which reaſon 


L. 10 J milk, fruit, and the like, cannot be diſtreined; a diſtreſs at 
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common law being only in the nature of a pledge or ſecurity, 
to be reſtored in the ſame plight when the debt is paid. So, 
antiently, ſneaves or ſhocks of corn could not be diſtreined, 
becauſe ſome damage muſt needs accrue in their removal: 
but a cart loaded with corn might; as that could be ſafely 
reſtored, But now by ſtatute 2 W. & M. c. 5. corn in 
ſheaves or cocks, or looſe in the ſtraw, or hay in barns or 
ricks, or otherwiſe, may be diſtreined as well as other chat- 
tels. 6. Laſtly, things fixed to the freehold may not be 
diſtreined; as caldrons, windows, doors, and chimney- 
pieces: for they ſavour of the realty. For this reaſon alſo 
corn growing could not be diſtreined; till the ſtatute 


* Stat. 51 Hen. III. ſt. 4. diftric- Y 4 Burr. 589. 
tions ſcaccarii. - Ibid. 588. 


—_ * 
IS * — — 


(5) But utenſils and implements of trade may be diſtrained 
where they are not in actual ufe, and where there is not ſufficient 
property beſides upon the premiſes to ſatisfy the demand of the 
landlord. 4 T. R. 565. 

| 11655 
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11 Geo. II. c. 19. empowered landlords to diſtrein corn, 


graſs, or other products of the earth, and to cut and 9 


them when ripe. 


LeT us next conſider, thirdly, how diſtreſſes may be 


taken, diſpoſed of, or avoided. And, firſt, I muſt premiſe, 
that the law of diſtreſſes is greatly altered within a few years 


laſt paſt. Formerly they were looked upon in no other light 


than as a mere pledge or ſecurity, for payment of rent or 


other duties, or ſatisfa&tion for damage done. And ſo the 
law {till continues with regard to diſtreſſes of beaſts taken 


damage-feaſant, and for other cauſes, not altered by act of 


parliament z over which the diſtreinor has no other power 
than to retain them till ſatisfaction is made. But diſtreſſes 
for rent-arrere being found by the legiſlature to be the ſhorteſt 


and moſt effectual method of compelling the payment of ſuch 


rent, many beneficial laws for this purpoſe have been made 


in the preſent century; which have much altered the com- 
mon law, as laid down in our antient writers. 


In pointing out therefore the methods of diſtreining, I 
ſhall in general ſuppoſe the diſtreſs to be made for rent; 


and remark, where neceſſary, the differences between ſuch 
diſtreſs, and one taken for other cauſes, 


In the firſt place then, all diſtreſſes muſt be made by day, 
unleſs in the caſe of damage-feaſant ; an exception being there 
allowed, leſt the beaſts ſhould eſcape before they are taken“. 
And, when a perſon intends to make a diſtreſs, he muſt, by 
himſelf, or his bailiff, enter on the demiſed premiſes; for- 
merly during the continuance of the leaſe, but now?, if the 
tenant holds over, the landlord may diſtrein within fix months 
after the determination of the leaſe z provided his own title or 
intereſt, as well as the tenant's poſſeſſion, continue at the 
time of the diſtreſs. If the leſſor does not find ſufficient diſtreſs 
on the premiſes, formerly he could reſort no where elſe ; and 


2 Co. Litt. 142. b Stat. 8 Ann. e. 14. 
11 therefore 
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therefore tenants, who were knaviſh, made a practice to con- 
vey away their goods and ſtock fraudulently from the houſe 
or lands demiſed, in order to cheat their landlords. But now © 
the landlord may diſtrein any goods of his tenant, carried off 
the premiſes clandeſtinely, wherever he finds them within 
thirty days after, unleſs they have been bona fide ſold for a 
valuable conſideration : and all perfons privy to, or aſſiſting 
in, ſuch fraudulent conveyance, forfeit double the value to 
the landlord. The landlord may alſo diſtrein the beaſts of 
his tenant, fceding upon any commons or waſtes, appendant 
or appurtenant to the demiſed premiſes, The landlord might 
not formerly break open a houſe, to make a diſtreſs, for that is 
a breach of the peace. But when he was in the houſe it was 
held that he might break open an inner doors: and nowe he 


may, by the aſliſtance of the peace-officer of the pariſh, break 


open in the day-time any place, whither the goods have been 
fraudulently removed and locked up to prevent a diſtreſs; oath 
being firſt made, in caſe it be a dwelling-houſe, of a reaſon- 
able ground to ſuſpect that ſuch goods are concealed therein, 


WHERE a man is entitled to diſtrein for an entire duty, he 
ought to diſtrein for the whole at once; and not for part at 
one time, and part at another f, But if he diſtreins for the 
whole, and there is not ſuſſicient on the premiſes, or he hap- 
pens to miſtake in the value of the thing diſtreined, and ſo 
takes an mſufficient diſtreſs, he may take a ſecond diſtreſs ta 
complete his remedy s. 


DisTREssEs muſt be proportioned to the thing diſtreined 
for. By the ſtatute of Marlbridge, 52 Hen, III. c. 4, if any man 
takes a great of unreaſonable diſtreſs, for rent-arrere, he ſhal} 
be heavily amerced for the ſame. As if* the landlord diſtreins 
two oxen for twelvepence rent; the taking of both is an unrea- 
ſonable diſtreſs ; but, if there were no other diſtreſs ncarer the 


ce Stat. $Ann. c. 14. 11Geo. II. e. 19. 
2 Co. Litt. 161. Comberb. 17. 
e Stat. 11 Geo. II. c. 19. 
2 Lutw. 1532. 


2 Cro. Eliz. 1 3. Stat. 17 Car. II. 6. 7, 
4 Burr. 590. 
h 2 Inſt. 107. 
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value to be found, he might reaſonably have diſtreined one of 
them ; but for homage, fealty, or ſuit and ſervice, as alfo 
for parliamentary wages, it is ſaid that no diſtreſs can be ex» 
ceſſive i. For as theſe diſtreſſes cannot be ſold, the owner, 
upon making ſatisfaction, may have his chattels again. The 
remedy for exceſſive diſtreſſes is by a ſpecial action on the ſta- 


tute of Marlbridge; for an action of treſpaſs is not maintain» 


able upon this account, it being no injury at the common law. 


Wur the diſtreſs is thus taken, the next conſideration is 
the diſpoſal of it. For which purpoſe the things diſtreined 
muſt in the firſt place be carried to ſome pound, and there 
impounded by the taker. But, in their way thither, they 
may be reſcued by the owner, in caſe the diſtreſs was taken 
without cauſe, or contrary to law : as if no rent be due ; if 
they were taken upon the highway, or the like; in theſe caſes 
the tenant may lawfully make reſcue . But if they be once 
impounded, even though taken without any cauſe, the owner 
may nct break the pound and take them out; for they are 
then in the cuſtody of the law l. 

A ryouxp ( parcus, which ſignifies any incloſure) is either 
pound-gvert, that is, open overhead; or pound-covert, that 
13, Cloſe. By the ſtatute 1 & 2 P. & M. c. 12. no diſtreſs 
of cattle can be driven out of the hundred where it is taken, 
unleſs to a pound-overt within the ſame ſhire ; and within 
three miles of the place where it was taken. This is for the 
benefit of the tenants, that they may know where to find 
and replevy the diſtreſs. And by ſtatute 11 Geo. II. c. 19. 
which was made for the benefit of landlords, any perſon diſ- 
treining for rent may turn any part of the premiſes, upon 
which a diſtreſs is taken, into a pound, pro hac vice, for ſe- 
curing of ſuch diſtreſs. If a live diſtreſs, of animals, be 
impounded in a common pound-overt, the owner muſt take 


i Bro. Abr t. offiſe 291 provazativ+.g8, * Co. Litt. :60, 161. 
} 1 Ventr, 104. Fitzgibb. 385. id. 47. 
4 Burr. 50%. 
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notice of it at his peril ; but if in any ſpecial pound- overt, ſo 
conſtituted for this particular purpoſe, the diſtreinor mult 
give notice to the owner: and in both theſe caſes, the owner, 
and not the diſtreinor, is bound to provide the beaſts with 
food and neceſſaries. But if they are put in a pound-covert, 
as in a ſtable or the like, the landlord or diſtreinor muſt feed 
and ſuſtain them®. A diſtreſs of houſehold goods, or other 
dead chattels, which are liable to be ſtolen or damaged by 
weather, ought to be impounded in a pound-covert, elſe the 
diſtreinor muſt anſwer for the conſequences, 


Wur impounded, the goods were formerly, as was be- 
fore obſerved, only in the nature of a pledge or fecurity to 
compel the performance of ſatisfaction; and upon this ac- 
count it hath been held a, that the diſtreinor is not at liberty 
to work or uſe a diſtreined beaſt. And thus the law ſtill 
continues with regard to beaſts taken damage-feaſant, and 
diſtrefſes for ſuit or ſervices; which muſt remain im- 
pounded, till the owner makes ſatisfaction; or conteſts the 
right of diſtreining, by replevying the chattels. To replevy 
( replegiare, that is to take back the pledge) is, when a per- 
ſon diſtreined upon applies to the ſheriff or his officers, and 
has the diſtreſs returned into his own poſſeſſion; upon giving 
good ſecurity to try the right of taking it in a ſuit at law, 
and, if that be determined againſt him, to return the cattle 
or goods once more into the hands of the diſtreinor. This 
is called a replevin, of which more will be ſaid hereafter. 
At preſent I ſhall only obſerve, that, as a diſtreſs is at common 
an” ] law only in nature of a ſecurity for the rent or damages done, 
a replevin anſwers the ſame end to the diſtreinor as the 
diſtreſs itſelf ; ſince the party replevying gives ſecurity to 
return the diſtreſs, if the right be determined againſt him, 


Tuis kind of diſtreſs, though it puts the owner to incon- 
venience, and is therefore a puniſhment to him, yet, if he 
continues obſtinate and will make no ſatisfaction or payment, 


m Co. Litt. 37. m Cro. Jac, 248. 
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it is no remedy at all to the diſtreinor. But for a debt due 
to the crown, unleſs paid within forty days, the diſtreſs was 
always ſaleable at the common law *®. And for an amerce- 
ment impoſed at a court-leet, the lord may alſo ſell the diſ- 
treſs ꝰ: partly becauſe, being the king's court of record, 
it's proceſs partakes of the royal prerogative q ; but princi- 
pally becauſe it is in the nature of an execution to levy a 
legal debt. And, ſo in the ſeveral ſtatute-diſtreſſes, before 
mentioned, which are alſo in the nature of executions, the 
power of ſale is likewiſe uſually given, to effectuate and 
complete the remedy. And, in like manner, by ſeveral acts 
of parliament”, in all caſes of diſtreſs for rent, if the tenant 
or owner do not, within five days after the diſtreſs is taken, 
and notice of the cauſe thereof given him, repleyy the ſame 
with ſufficient ſecurity ; the diſtreinor, with the ſheriff or 
conſtable, ſhall cauſe the ſame to be appraiſed by two ſworn 
appraiſers, and ſell the ſame towards ſatisfaction of the rent 
and charges; rendering the overplus, if any, to the owner 
himſelf (6). And, by this means, a full and entire ſatisfaction 
may now. be had for rent in arrere, by the mere act of the 
party himſelf, viz. by diſtreſs, the remedy given at common 


law ; and ſale conſequent thereon, which is added by act of 


parliament. 


Brrorr I quit this article, I muſt obſerve, that the many 
particulars which attend the taking of a diſtreſs, uſed for- 
merly to make it a hazardous kind of proceeding : for, if any 
one irregularity was committed, it vitiated the whole, and 
made the diſtreinors treſpaſſors ab initio*. But now by the 


o Bro, Abr. t. diſtre/s. 71. 


r 2 W. & M. c. 5. 8 Ann. e. 14. 
p 8 Rep. 41. 


4 Geo. II. c. 28. 11 Geo. II. c. 19. 
9 Bro. Lid. 12 Mod. 330. 1 Ventr. 37. 
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(6) Of the days of taking and ſale, one is incluſive, the other ex- 


cluſive; as if the goods are diſtrained on the firſt, they may be ſold 
on the ſixth. 1 H. Bl. 14. 
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ſtatute 11 Geo. II. c. 19. it is provided, that, for any un- 
lawful act done, the whole ſhall not be unlawful, or the 


parties treſpaſſors ab initio » but that the party grieved ſhall 
only have an action for the real damage ſuſtained ; and not 


even that, if tender of amends is made before any action is 


. (7). 


VI. Tux ſeiſing of heriots, when due on the death of a 
tenant, is alſo another ſpecies of ſelf- remedy; not much un- 
like that of taking cattle or goods in diſtreſs. As for that 
diviſion of heriots, which is called heriot-ſervice, and is only 
a ſpecies of rent, the lord may diſtrein for this, as well as 
ſeiſe: but for heriot-cuſtom (which fir Edward Coke ſays *, 
lies only in prender, and not in render } the lord may ſeiſe 


the identical thing itſelf, but cannot diſtrein any other chat- 


tel forit®, The like ſpeedy and effectual remedy, of ſeiſing, 


is given with regard to many things that are ſaid to lie in 


franchiſe ; as waifs, wrecks, eſtrays, deodands, aad the like; 
all which the perſon entitled thereto may ſeiſe, without the 


Formal proceſs of a ſuit or action. Not that they are debarred 


of this remedy by action; but have alſo the other, and more 
ſpeedy one, for the better aſſerting their property; the thing 
to be claimed being frequently of ſuch a nature, as might 


be out of the reach of the law before any action could be 
brought. 


THESE are the ſeveral ſpecies of remedies, which may be 


had by the mere act of the party injured. I ſhall, next, briefly 
mention ſuch as ariſe from the joint act of all the parties to- 


gether. And theſe are only two, accord, and arbitration. 


t Cop. & 25. u Cro, Ella. 590. Cro. Car. 260, 


—— 
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(7) The ſtatute direRs that the action Mall be an action of treſ- 


paſs or upon the caſe, and therefore an action of trover cannot be 
brought to recover goods taken under an irregular diſtreſs. 1 H. 


Bl. 13. To an action under this ſtatute, the defendant may plead 
the general iſſue, 


I. AccoRD 
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I. AccoRD is a ſatisfaction agreed upon between the party 
injuring and the party injured; which, when performed, is a 
bar of all actions upon this account. As if a man contract 
to build a houſe or deliver a horſe, and fail in it; this is an | 16 J 
injury, for which the ſufferer may have his remedy by action; 
but if the party injured accepts a ſum of money, or other 
thing, as a ſatisfaction, this is a redreſs of that injury, and 
entirely takes away the action v. By ſeveral late ſtatutes, | 
(particularly 11 Geo. II. c. 19. in caſe of irregularity in the 
method of diſtreining z and 24 Geo. II. c. 24. in caſe of | 
miſtakes committed by juſtices of the peace,) even tender of | 
) ſufficient amends to the party injured is a bar of all actions, 

, whether he thinks proper to accept ſuch amends or no. 


= 


II. ARBITRATION is where the parties, injuring and in- 
5 jured, ſubmit all matters in diſpute, concerning any perſonal | 
chattels or perſonal wrong, to the judgment of two or more | 
arbitrators ; who are to decide the controverſy : and if they 
do not agree, it is uſual to add, that another perſon be called 
in as umpire, (imperator or impar*,) to whoſe ſole judgment | 
it is then referred : or frequently there is only one arbitrator 
originally appointed. This deciſion, in any of theſe caſes, 
is Called an award, And thereby the queſtion is as fully de. | 
termined, and the right transferred or ſettled, as it could 2 
have been by the agreement of the parties or the judgment 
of a court of juſtice!. But the right of real property cannot 
thus paſs by a mere award* : which ſubtilty in point of form 
(for it is now reduced to nothing elſe) had it's riſe from 
feodal principles; for, if this had been permitted, the land 
might have been aliened colluſively without the conſent of 
the ſuperior. Yet doubtleſs an arbitrator may now award a 
conveyance or a releaſe of land; and it will be a breach of 


| the arbitration-bond to refuſe compliance. For, though ori- 
treſ= | ginally the ſubmiſſion to arbitration uſed to be by word, or 
ot be by deed, yet both of theſe being revocable in their nature, it 
1 H. | 
plead V 9 Rep. 79. y Brownl, 55. 1 Freem. 410. 


x Whart. Angl. ſacr. i. 772. Ni- Z 1 Roll. Abr. 242. 1Lord Raym. 115. 
chods. Scot, hitt. libr. ch. 1. prope finem. 
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is now become the practice to enter into mutual bonds, with 
condition to ſtand to the award or arbitration of the arbitrators 
[ 17 Jor umpire therein named. And experience having ſhewn 
the great uſe of theſe peaceable and domeſtic tribunals, eſpe- 
erally in ſettling matters of account, and other mercantile 
tranſactions, which are difficult and almoſt impoffible to be 
adjuſted on a trial at law; the legiſtature has now eſtabliſhed 
the uſe of them, as well in controverſies where cauſes are de- 
pending, as in thoſe where no action is brought: enacting, by 
ſtatute 9 & 10 W. III. c. 15. that all merchants and others, 
who deſire to end any controverſy, fuit, or quarrel, (for 
which there is no other remedy but by perſonal action or ſuit 
in equity) may agree, that their ſubmiſſion of the ſuit to ar- 
bitration or umpirage ſhall be made a rule of any of the king's 
courts of record, and may infert ſuch agreement in their | 
ſubmiſſion, or promiſe, or condition of the arbitration-bond : 4 

which agreement being proved upon oath by one of the wit- v8 
neſſes thereto, the court ſhall make a rule that ſuch ſubmiſ- 1 
fion and award ſhall be concluſive : and, after fuch rule made, 
the parties difobeying the award ſhall be liable to be puniſhed, 
as for a contempt of the court; unleſs ſuch award ſhall be ſet 
alide, for corruption or other miſbehaviour in the arbitrators 
or umpire, proved on oath to the court, within one term after 
the award is made (8). And, in conſequenee of this ſtatute, it 


a Append. No. III. 5 6. 


1 


_— 
—— 


Y 


(8) A motion to ſet aſide an award under a ſubmiſſion by an 
obligation, mult be made before the laſt day of the next term after 
the award is made. 9 10 V. III. c. 15. J. 2. 2T. R. 781. 
But this does not extend to an award made in purſuance of an 
order of ii prius. Str. 301. 

Submifiions to arbitration were entered into by a rule of the 
court at the common law when a cauſe was depending, and the 
ſtatute of king William was intended to give the ſame efficacy to 
awards where no ſuit or action was inſtituted. 2 Burr. 701. 

Where a cauſe is referred by an order of ait prius, and it is 
agreed that the coſts ſhall abide the event of the award, this ſigni- 


fies the legal event; and if the arbitrator awerds ſuch damages for 
a treſpaſo 
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is now become 4 conſiderable part of the buſineſs of the ſuperior 
conrts, to ſet afide ſuch awards when partially or illegally 


a treſpaſs or an aſſault as would not, if given in a verdict, carry 
coſts to the plaintiff, he cannot recover them under this reference, 
the award in ſuch inſtances being not equivalent to the certificate 
of a judge. 3 T. R. 138. But arbitrators may award coſts at 
their diſcretion, unleſs there is an expreſs proviſion in the rule, that 
the coſts ſhall abide the event of the award. 2 F. R. 644. If it 
is awarded that one of the parties ſhall pay the coſts of the action, 
the colts of the award are not included. H. Bl, Rep. 223. 

When arbitrators have the power of electing an umpire, they 
may chuſe him and call in his aſũſtance as ſoon as they begin to 
take the ſubje& into conſideration. And this is the more conve- 


nient practice, as it ſecures a deciſion upon a ſingle inveſtigation of 


the controverſy. 2 T. R.644. The agreement to a reference muſt 
be expreſſed with great caution and accuracy, for if it is agreed 
to refer all matters in difference between the parties in the cauſe ; the 
arbitrators are not confined to the ſubject of the cauſe alone, as 
they are when it is agreed to refer all matters in difference in the 
cauſe between the parties. 2 T. R. 645. Yet after an award under 
a reference in the firſt caſe, either party may maintain an action 
for a right or demand ſubſiſting at the time of the reference, but 
not diſputed or referred to the arbitrators. 4 T. R. 146. 

Courts of equity exerciſe a juriſdiction in ſetting aſide awards, 
particularly if a diſcovery or an account is prayed ; but an arbi- 
trator cannot be made a party, if it 1s agreed by the ſubmiſſion 
bond that no bill in equity ſhall be filed againſt him. 2 Ak. 395. 
Where it was one of the articles of co-partnerſhip that all differ- 
ences ſhould be referred to arbitration, it was decided, that a 
court of equity could entertain no juriſdiction of the ſubject until 
the parties had referred their diſputes to the conſideration of arbi- 
trators. 2 Bro, 336. The authority of this deciſion has been 
queſtioned, but it is certainly agreeable to ſtrict equity that the 
parties ſhould be bound by this reaſonable agreement until the ar- 
hitrators refuſe, or ſome. circumſtances occur which render them 


"Incompetent to do complete juſtice between the parties. 


Arbitrations being unattended by the inevitable delay and expence 
of public litigation, are of ſuch infinite importance to the commu- 
nity, that it is rather ſurprizing that the legiſlature has not yet 
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made; or to enforce their execution, when legal, by the ſame 
proceſs of contempt, as is awarded for diſobedience to thoſe 
rules and orders which are iſſued by the courts themſelves. 


tt. r — 
— ICNER — 


given to arbitrators a power of compelling the attendance of wit- 
neſſes, or of adminiſtering an oath to them. For until they poſ- 
ſeſs this authority, like courts of juſtice, however wiſe and righte- 
ous their awards may be, it cannot be expected that they can give 
the ſame ſatisfaction to thoſe who are intereſted in the event of the 
controverſy. By the 29 Geo. III. c. 58. every award in writing 
muſt be upon a five ſhillings ſtamp. 
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CHAPTER THE SECOND, 


or REDRESS B THE MERE OPERATION 
OF LAW, 


HE remedies for private wrongs, which are effected 
by the mere operation of the law, will fall within a 
very narrow compaſs : there being only two inſtances of this 
ſort that at preſent occur to my recollection; the one that 
of retainer, where a creditor is made executor or admini- 


ſtrator to his debtor ; the other, in the caſe of what the law 
calls a remitter. 


I. IF a perſon indebted to another makes his creditor or 
debtee his executor, or if ſuch creditor obtains letters of ad- 
miniſtration to his debtor ; in theſe cafes the law gives him 
a remedy for his debt, by allowing him to retain ſo much as 
will pay himſelf, before any other creditors whoſe debts are 
of equal degree. This is a remedy by the mere act of law, 
and grounded upon this reaſon ; that the executor cannot, 
without an apparent abſurdity, commence a ſuit againſt him- 
{elf as repreſentative of the deceaſed, to recover that which 
is due to him in his own private capacity: but, having the 
whole perſonal eſtate in his hands, fo much as is ſufficient 
to anſwer his own demand is, by operation of law, applied 
to that particular purpoſe. Elſe, by being made executor, 


a 1 Roll, Abr. 92a. Plowd. 543. See vol. II. page 511. 
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he would be put in a worſe condition than all the reſt of the 
world beſides. For, though a ratable payment of all the 
debts of the deceaſed, in equal degree, is clearly the moſt 
equitable method, yet as every ſcheme for a proportionable 
diſtribution of the aſſets among all the creditors hath been 
hitherto found to be impracticable, and productive of more 
miſchieſs than it would remedy ; ſo that the creditor who 
firſt commences his ſuit is entitled to a preference in payment; 
it follows, that as the executor can commence no ſuit, he 
mult be paid the laſt of any, and of courſe muſt loſe his debt, 
in caſe the eſtate of his teſtator ſhould prove inſolvent, unleſs 
he be allowed to retain it. The doctrine of retainer is there- 
fore the neceſſary conſequence of that other doctrine of the 
law, the priority of ſuch creditor who firſt commences his 
action. But the executor ſhall not retain his own debt, in 
prejudice to thoſe of a higher degree; for the law only puts 
him in the ſame ſituation, as if he had ſued himſelf as exe - 
cutor, and recovered his debt; which he never could be 
ſuppoſed to have done, while debts of a higher nature ſub- 
ſiſted. Neither ſhall one executor be allowed to retain his 
own debt, in prejudice to that of his co-executor in equal 
degree; but both ſhall be diſcharged in proportion d. Nor 
ſhall an executor of his own wrong be in any.caſe permitted. 
to retain ©. 


II. REMITTER is where he, who hath the true property 
or jus proprietatis in lands, but is out of poſſeſhon thereof and 
hath no right to enter without recovering poſſeſſion in an 
action, hath afterwards the freehold caſt upon him by ſome 
ſubſequent, and of courſe defeCtive title: in this caſe he is 
remitted, or ſent back, by operation of law, to his antient 
and more certain title . The right of entry, which he hath 
gained by a bad title, ſhall be zp/o facto annexed to his own 
inherent good one; and his defeaſible eſtate ſhall be utterly 
defeated and annulled, by the inſtantaneous act of law, with- 
out his participation or conſent*. As if A diſſeiſes B, that 

iner. Abr. l. executors. D. 2, 4 Lit. & 659. 


© 5 Rep. 30. © Co. Litt, 358. Cro. Jac. 489. 
| is, 
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is, turns him out of poſſeſſion, and dies leaving x ſon C; 
hereby the eſtate deſcends to C the ſon of A, and B is barred 
from entering thereon till he proves his right in an action: 
now, if afterwards C the heir of the diſſeiſor makes a leaſe 
for life to D, with remainder to B the diſſeiſee for liſe, and 
D dies; hereby the remaznder accrues to B, the diſſeiſee: 
who thus gaining a new freehold by virtue of the remainder, 
which is a bad title, is by act of law remitted, or in of his 
former and ſurer eſtate f. For he hath hereby gained a new 
right of poſſeſſion, to which the law immediately annexes his 
antient right of property. 


IF the ſubſequent eſtate, or right of poſſeſſion, be gained - 
by a man's own act or conſent, as by immediate purchaſe 
being of full age, he ſhall not be remitted, For the taking 
ſuch ſubſequent eſtate was his own folly, and ſhall be looked 
upon as a waiver of his prior right 5. Therefore it is to be 
obſerved, that to every remitter there are regularly theſe in- 
cidents; an antient right, and a new defeaſible eſtate of free- 
hold, uniting in one and the ſame perſon ; which defeaſible 
eſtate muſt be caſt upon the tenant, not gained by his own 
act or folly. The reaſon given by Littleton h, why this 
remedy, which operates ſilently and by the mere act of law, 
was allowed, is ſomewhat ſimilar to that given in the pre- 
ceding article ; becauſe otherwiſe he who hath right would 
be deprived of all remedy, For as he himſelf is the perſon 
in poſſeſſion of the freehold, there is no other perſon againſt 
whom he can bring an action, to eſtabliſh his prior right. 
And for this cauſe the law doth adjudge him in by remitter ; 


that is, in ſuch plight as if he had lawfully recovered the 


ſame land by ſuit. For, as lord Bacon obſerves, the be- 
nignity of the law is ſuch, as when, to preſerye the princi- 
ples and grounds of law, it depriveth a man of his remedy 
without his own fault, it will rather put him in a better de- 
gree and condition than in a worſe. Nam quod remedio defti« 
tuitur, ipſa re valet, fi culpa abjit. But there ſhall be no 
f Finch, L. 194. Litt. & 633, d& 661. 
8 Co. Litt, 348. 3 50. 1 Elem. c. 9. 
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remitter to a right, for which the party has no remedy by 
action k: as if the iflue in tail be barred by the fine or war- 
ranty of his anceſtor, and the freehold is afterwards caſt upon 
him; he ſhall not be remitted to his eſtate tail! : for the 
operation of the remitter is exactly the ſame, after the union 
of the two rights, as that of a real action would have been 
before it. As therefore the iflue in tail could not by any 
action have recovered his antient eſtate, he ſhall not recover 
it by remitter. 


AxD thus much for theſe extrajudicial remedies, as well 
for real as perſonal injuries, which are furniſhed or permitted 
by the law, where the parties are ſo peculiarly circumſtanced, 
as not to make it eligible, or in ſome caſes even poſſible, to 
apply ſor redreſs in the uſual and ordinary methods to the 
courts of public juſtice, 


x Co Litt. 349. 1 Moor. 115. 1 Ann. 286. 
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CHAPTER THE THIRD, 


or COURTS IN GENERAL. | 


HE next, and principal, object of our enquiries is the 
redreſs of injuries by /uit in courts : wherein the act 

of the parties and the act of law co- operate; the act of the 
parties being neceſſary to ſet the law in motion, and the 
proceſs of the law being in general the only inſtrument, by 
which the parties are enabled to procure a certain and ade- 
quate redreſs, | 


Ax here it will not be improper to obſerve, that although, 
in che ſeveral caſes of redreſs by the act of the parties men- 
tioned in a former chapter ?, the law allows an extrajudicial 
remedy, yet that does not exclude the ordinary courſe of juſ- 
tice : but it is only an additional weapon put into the hands 
of certain perſons in particular inſtances, where natural 
equity or the peculiar circumſtances of their ſituation re- 
quired a more expeditious remedy, than the formal proceſs 
of any court of judicature can furniſh. Therefore, though 
I may defend myſelf, or relations, from external violence, I 
yet am afterwards entitled to an action of aſſault and battery: 
though I may retake my goods, if I have a ſair and peaceable 
opportunity, this power of recaption does not debar me from 
my action of trover or detinue : I may either enter on the 
lands, on which 1 have a right of entry, or may demand 
poſſeſſion by a real action: I may either abate a nuſance by 
my own authority, or call upon the law to do it for me: I 
may diltrein for rent, or have an action of debt, at my own 


3 ch. 1. ; 
option: 
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option: If I do not diſtrein my neighbour's cattle damage - 
feaſant, I may compel him by action of treſpaſs to make me 
a fair ſatisfaction : if a heriot, or a deodand, be withheld 
from me by fraud or force, I may recover it though I never 
ſeiſed it. And with regard to accords and arbitrations, theſe, 
in their nature being merely an agreement or compromiſe, 
molt indiſputably ſuppoſe a previous right of obtaining re- 
dreſs ſome other way, which is given up by ſuch agreement. 
But as to remedies by the mere operation of law, thoſe are 
indeed given, becauſe no remedy can be miniſtred by ſuit or 
action, without running into the palpable abſurdity of a 
man's bringing an action againſt himfelf: the two caſes 
wherein they happen being ſuch, wherein the only poſſible 


legal remedy would be directed againſt the very perſon him- 
ſelf who ſceks relief. 


Ix all other caſes it is a general and indiſputable rule, that 
where there is a legal right, there is alſo a legal remedy, by 
ſuit or action at law, whenever that right is invaded. And, 
in treating of theſe remedies by ſuit in courts, I fhall purſue 
the following method: firſt, I ſhall conſider the nature and 
ſeveral ſpecics of courts of juſtice : and, ſecondly, I ſball 
point out in which of theſe courts, and in what manner, the 
proper remedy may be had for any private injury; or, in 
other words, what injurics are cognizable, and how redreſſed, 
in each reſpeCtive ſpecies of courts. 


FrasT then, of courts of juſtice. And herein we will 
eonſider, firſt, their nature and incidents in general; and, 


then, the ſeveral ſpecies of them, erected and acknowleged 
by the laws of England. 


A couxr is defined to be a place wherein juſtice is judi- 
cially adminiſtered®. And, as by our excellent conſtitution 
the ſole executive power of the laws is veſted in the perfon of 
the king, it will follow that all courts of juſtice, which are 


d Co. Litt. 58. 
the 


1 

* 

* 
- 


Ch: 3. WRONGS, 24 


the medium by which he adminiſters the laws, are derived 
from the power of the crown ©. For whether created by act 
of parliament, or letters patent, or ſubſiſting by preſcrip- 
tion, (the only methods by which any court of judicature “ 
can exiſt) the king's conſent in the two former is expreſsly. 
and in the latter impliedly, given. In all theſe courts the 
king is ſuppoſed in- contemplation of law to be always pre- 
ſent ; but as that is in fact impollible, he is there repreſented 
by bis judges, whoſe power is only an emanation of the 
royal prerogative. 
| 

For the more ſpeedy, univerſal, and impartial admini- 
ſtration of juſtice between ſubject and ſubject, the law hath 
appointed a prodigious variety of courts, fome with a more 
limited, others with a more extenſive juriſdiction ; ſome 
conſtituted to inquire only, others to hear and determine : 
ſome to determine in the firſt inſtanee, others upon appeal 
and by way of review. All theſe in their turns will be taken 
notice of in their reſpective places: and I ſhall therefore here 
only mention one diſtinction, that runs throughout them all; 
viz, that ſome of them are courts of record, others not of re- 
cord. A court of record is that where the acts and judicial 
proceedings are enrolled in parchment for a perpetual memo- 
rial and teſtimony : which rolls are called the records of the 
court, and are of ſuch high and ſupereminent authority, that 
their truth is not to be called e For it is a ſettled 
rule and maxim that nothing ſhall be averred againſt a record, 
nor ſhall any plea, or even proof, be admitted to the con- 
trary*. And if the exiſtence of a record be denied, it ſhall 
be tried by nothing but itſelf ; that is, upon bare inſpection 
whether there be any ſuch record or no; elſe there would be 
no end of diſputes. But, if there appear any miſtake of the 
clerk in making up ſuch record, the court will direct him to 
amend it, All courts of record are the king's courts, in right 
of his crown and royal dignity f, and therefore no other court 


e See book I. ch. 7, CM... 
d Co. Litt, 260. Finch. L. 231. 
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hath authority to ſine or impriſon; ſo that the very erection 


C 25 Jof a new juriſdiction with power of fine or impriſonment 


makes it inſtantly a court of record, A court not of record 
is the court of a private man; whom the law will not intruſt 
with any diſcretionary power over the fortune or liberty of his 
fellow-ſubjets. Such are the courts-baron incident to every 
manor, and other inferior juriſdictions : where the proceed- 
ings are not enrolled or recorded ; but as well their exiſtence 
as the truth of the matters therein contained ſhall, if diſputed, 
be tried and determined by a jury. Theſe courts can hold no 
plea of matters cognizable by the common law, unleſs under 
the value of 4os. nor of any forcible injury whatſoever, not 
having any proceſs to arreſt the perſon of the defendant ®. 

. In every court there muſt be at leaſt three conſtituent 
parts, the actor, reus, and zudex : the actor, or plaintiff, who 


complains of an injury done; the reus, or defendant, who is 


called upon to make ſatisfaction for it; and the judex, or 
judicial power, which is to-examine the truth of the fact, to 
determine the law ariſing upon that fact, and, if any injury 
appears to have been done, to aſcertain and by it's officers to 
apply the remedy. It is alſo uſual in the ſuperior courts to 
have attorneys, and advocates or counſel, as aſſiſtants. 


Ax attorney at law anſwers to the procurator, or proctor, 
of the civilians and canoniſts . And he is one who is put in 
the place, ltcad, or turn of another, to manage his matters 
of law. Formerly every ſuitor was obliged to appear in per- 
ſon, to proſecute or defend his ſuit, (according to the old 
Gothic conſtitution *,) unleſs by ſpecial licence under the 
king's letters patent“. This is {till the law in criminal caſes. 
And an, idiot cannot to this day appear by attorney, but in 
perſon” 3 for he hath not diſcretion to enable him to appoint 


2 Salk. 2c0. 12 Mod. 388. & nurcupgantur.” 
h 2 Inſt. 317. k. Stiernhook de jur. Goth. I. 1. c. 6. 
i Pope Boniface VIII, in 6 Decretal. F. N. B 25. 

„ 3. t. 16. § 3. ſpeaks of „ procurato- m Ibid. 27. 
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a proper ſubſtitute : and upon his being brought before the 


court in ſo defenceleſs a condition, the judges are bound to © 26 } 


take care of his intereſts, and they ſhall admit the beſt plea 
in his behalf that any one preſent can ſuggeſt ®. But, as in 
the Roman law © cum olim in uſu fuiſſet, alterius nomine agi 
« non poſſe, ſed, quia hoc non minimam incommoditatem habebat, 
& coeperunt homines per procuratores litigare*,” ſo with us, upon 
the ſame principle of convenience, it is now permitted in ge- 
neral, by divers antient ſtatutes, whereof the firſt is ſtatute 
Weſtm. 2. c. 10. that attorneys may be made to proſecute or 
defend any action in the abſence of the parties to the ſuit. 
Theſe attorneys are now formed into a regular corps; they 
are admitted to the execution of their office by the ſuperior 
courts of Weſtminſter-hall ; and are in all points officers of 
the reſpective courts in which they are admitted: and, as 
they have many privileges on account of their attendance 
there, ſo they are peculiarly ſubje& to the cenſure and 
animadverſion of the judges. No man can practiſe as an at- 
torney in any of thoſe courts, but ſuch as is admitted and 
ſworn an attorney of that particular court : an attorney of 
the court of king's bench cannot practice in the court of 
common pleas; nor vice verſa, To practice in the court of 
chancery it is alſo neceſſary to be admitted a ſolicitor therein : 
and by the ſtatute 22 Geo. II. c. 46. no perſon ſhall act as 
an attorney at the court of quarter ſeſſions, but ſuch as has 
been regularly admitted in ſome ſuperior court of record. So 
early as the ſtatute 4 Hen. IV. c. 18. it was enacted, that 


attorneys ſhould be examined by the judges, 


and none ad- 


mitted but ſuch as were virtuous, learned, and ſworn to do 
their duty. And many ſubſequent ſtatutes? have laid them 


under farther regulations (1). 


N Bro. Ar. t. ideot. I's 2 Geo. II. Co 23. 


o Infl. 4. tit. 10. 23 Geo. II. c. 26. 
p 3 Jac. I. e. 7. 12 Geo. I. c. 29. 


* 
— 


22 Geo. II. c. 46. 


(1) The number of attorneys has much increaſed within the laſt 
three centuries ; for an act of parliament paſſed in the 33 Hen. VI. 
c. 7. ſtates, that not long before that time there had not been 
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Or advocates, or (as we generally call them) counſel, 
there are two ſpecies or degrees; barriſters, and ſerjeants. 
The former are admitted after a conſiderable period of ſtudy, 


or at leaſt ſtanding, in the inns of court à; and are in our old 
L 27 ) books ſtiled apprentices, apprentiai ad legem, being looked 


upon as merely learners, and not qualified to execute the full 
office of an advocate till they were fixteen years ſtanding ; at 
which time, according to Forteſcue *, they might be called 


to the ſtate and degree of ſerjeants, or ſervientes ad legem. 


How antient and honourable this ſtate and degree is, with the 
form, ſplendor, and profits attending it, hath been ſo fully 
diſplayed by many learned writers *, that it need not be 


here enlarged on. I ſhall only obſerve, that ſerjeants at law 


are bound by a ſolemn oath * to do their duty to their clients : 
and that by cuſtoma the judges of the courts of Weſtminſter 
are always admitted into this venerable order, before they 
are advanced to the bench; the original of which was pro- 
bably to qualify the pie barons of the exchequer to become 
Juſtices of aſſiſe according to the exigence of the ſtatute of 
14 Edw. III. c. 16. From both theſe degrees ſome are 
uſually ſelected to be his majeſty's counſel learned in the law 
the two principal of whom are called his attorney, and ſoli- 
citor, general. The firſt king's counſel, under the degree 


of ſerjeant, was fir Francis Bacon, who was made ſo honoris 


Q Sec Vol, I. introd. & 1. printed in 1765, entitled, © obſervations 
r de LL. c. 50. c touching the antiquity and dignity of 
s Forteſc. ibid. 10 Rep. pref, Dug- „ the degree of ſerjeant at law.“ 

dal. Orig. Jurid. To which may be t 2 Inſt, 214. 

added a tract by the late ſerjeant Wynne, u Forteſc. c. 50. 


— 


more than fix or eight attorneys in Norſolk and Suffolk guo tem- 
pore, (it obſerves,) magna tranguillitas regnabat, but that the num- 
ber had increaſed to twenty-four, to the great vexation and pre- 
Judice of theſe counties; it therefore enacts that for the future 
there ſhall only be fix attorneys in Norfolk, fix in Suffolk, and 
two in the city of Norwich. As it does not appear that this ſta» 
tute was ever repealed, it might be curious to inquire how it was 
originally evaded. 
For regulations reſpecting attorneys, ſee Burn, tit. Attorney. 
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cauſa, without either patent or fee *; ſo that the firſt of the 
modern order (who are now the ſworn ſervants of the crown, 
with a ſtanding ſalary) ſeems to have been fir Francis North, 
afterwards lord keeper of the great ſeal to king Charles II*, 
Theſe king's counſel anſwer in ſome meaſure to the advo- 
cates of the revenue, advacati ſiſei, among the Romans, For 
they muſt not be employed in any cauſe againſt the crown 
without ſpecial licence (2); in which reſtriction they agree with 
the advocates of the fiſc“: but in the imperial law the prohi- 
bition was carried {till farther, and perhaps was more for the 
dignity of the ſovereign ; for, excepting ſome peculiar cauſes, 
the fiſcal advocates were not permitted to be at all concerned 
in private ſuits between ſubject and ſubject*. A cuſtom has 
of late years prevailed of granting letters patent of precedence 
to ſuch barriſters, as the crown thinks proper to honour 
with that mark of diſtinction: whereby they are entitled to 
ſuch rank and pre-audience * as are aſſigned in their reſpec- 
tive patents: ſometimes next after the king's attorney gene- 
ral, but uſually next after his majeſty's counſel then being, 
Theſe (as well as the queen's attorney and ſolicitor general) 


w See his letters. 2 56. 

* See his life by Roger North. 37. 

Y Cod. 2. 9. 1. 

Z Jbid. 2. 7. 13. 

a Pre- audience in the courts is rec- 
koned of ſo much conſequence, that it 
may not be amiſs to ſubjoin a ſhort table 
of the precedence which uſually obtains 10. Advocates of the civil law. 
among che practiſers. 11. Barriſters. 

1. The king's premier ſerjeant, (fo In the court of exchequer two of the moſt 

conſtituted by ſpecial patent.) experienced barriſters, called the poſt + 

2. The king's antient ſerjeant, or man and the tub-man (from the places 

the eldeſt among the king's ſer- in which they fit) have alſo a precedence 
jeants. in motions. 

3. The king's advocate general. b Seld, tit. hon. f. 6. 7. 


4. The king's attorney general. 

$5» The king's ſolicitot general. 

6. The king's ſerjeants. 

7. The king's counſel, with the 
queen's attorney and ſolicitor, 

8, Serjeants at law. 

9. The recorder of London. 


* 


— 


(2) Hence none of the king's counſel can publicly plead in 
court for a priſoner, or a defendant in a criminal proſecution, with- 


out a licence, which is never refuſed ; but an expence of about 91. 
muſt be incurred in obtaining it, 


15 rank 
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rank promiſcuouſly with the king's counſel, and together 
with them fit within the bar of the reſpective courts : but 
recerv*© no ſalaries, and are not ſworn 3 and therefore are at 
liberty to be retained in cauſes, againſt the crown. And all 
other ſerjeants and barriſters indiſcriminately (except in the 
court of common pleas, where only ſerjeants are admitted) 
may take upon them the protection and defence of any ſuitors, 
whether plaintiff or defendant : who are therefore called their 
clients, like the dependants upon the antient Roman orators. 
Thoſe indeed practiſed gratis, for honour merely, or at moſt 
for the ſake of gaining influence: and fo likewiſe it is eſta- 
bliſhed with us ©, that a counſel can maintain no action for 
his fees(3); which are given, not as /ocatio vel conductio, but as 
quiddam honorarium ; not as a ſalary or hire, but as a mere 
gratuity, which a counſellor cannot demand without doing 
wrong to his reputation d: as is alſo laid down with regard 
to advocates in the civil lawe, whoſe honorarium was directed 
by a decree of the ſenate not to exceed in anycaſe ten thouſand 


L 29 I ſeſterces, or about 80“. of Engliſh money* (4). And, in order 


© Davis pref. 22. 1 Ch. Rep. 38. e Ef. 11. 61. 
4 Davis. 23. f Tac. ann. I. 11. 


— * 


—— — * 
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(3) Upon the ſame principle a phyſician cannot maintain an 
action for his fees. 4 T. R. 317. 

(4) The circumſtances which led to this decree, as recorded by 
Tacitus, deſerve to be mentioned, Samius, a Roman knight of 
diſtinction, having given Suilius a fee of three thouſand guineas to 
undertake his defence, and finding that he was betrayed by his ad- 
vocate, ferro in donna ejus incubuit. In conſequence of this the 
ſenate inſiſted upon enforcing the Cincian law, gud cavetur anti- 
quitas, nequis ob cauſam orandam pecuniam donum ve accipiat. 

Tacitus then recites the arguments of thoſe who ſpoke againſt 
the payment of fees, and of thoſe who ſupported the practice, and 
concludes with telling us, that Claudius Cæſar thinking that there 
was more reaſon, though leſs liberality, in the arguments of the 
latter, capiendis pecuniis prjuit modumy uſque ad dena ſeſtertia, que 
egreſſi repetundarum tenerentur. 1 Ann. lib. 11. c. 5. 

But beſides the acceptance of ſuch immenſe fees, the perfidy of 
advocates had become a common traffic; for Tacitus introduces 
the 
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to encourage due freedom of ſpeech in the lawſul defence of 
their clients, and at the ſame time to give a check to the un- 
ſeemly licentiouſneſs of proſtitute and illiberal men (a few of 
whom may ſometimes inſinuate themſelves even into the moſt 
honorable profeſſions) it hath been holden that a counſel is 
not anſwerable for any matter by him ſpoken, relative to the 
cauſe in hand, and ſuggeſted in his clients inſtructions ; al- 
though it ſhould reflect upon the reputation of another, and 
even prove abſolutely groundleſs: but if he mentions an un- 
truth of his own invention, or even upon inſtructions if it be 
impertinent to the cauſe in hand, he is then liable to an ac- 
tion from the party injured . And counſel guilty of deceit 
or colluſion are puniſhable by the ſtatute Weſtm. 1. 3 Edw. I. 
c. 28. with impriſonment for a year and a day, and perpetual 
ſilence in the courts; a puniſhment ſtill ſometimes inflicted 
for groſs miſdemeſnors in practice b. 


8 Cro. Jac, go. b Raym. 376. 


— 


* 


the ſubject by obſerving, nec quidguam publica mercis tam wenale 
Fuit quam advecatorum perfidia. To the honour of our courts the 


corruption of judges and the treachery of counſel are crimes un- 
beard of in this country, 


Vol. III. 
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CHAPTER FJHE FOURTH, 


oF THE PUBLIC COURTS or COMMON 
LAW AND EQUITY, 


E are next to conſider the ſeveral ſpecies and diſtinc- 
tions of courts of juſtice, which are acknowleged 
and uſed in this kingdom. And theſe are either ſuch as are 
of public and general juriſdiction throughout the whole 
realm; or ſuch as are only of a private and ſpecial juriſdic- 
tion in ſome particular parts of it. Of the former there are 
four ſorts; the univerſally eftabliſhed courts of common law 
and equity; the eccleſiaſtical courts; the courts military; 
and courts maritime. And, firſt, of ſuch public courts as 
are courts of common law and equity. 


Tur policy of our ancient conſtitution, as regulated and 
eſtabliſhed by the great Alfred, was to bring juſtice home to 
every man's door, by conſtituting as many courts of judicature 
as there are manors and townſhips in the kingdom; wherein 
injuries were redreſſed in an eaſy and expeditious manner, by 
the ſuffrage of neighbours and friends. Theſe little courts 
however communicated with others of a larger juriſdiction, 
and thoſe with others of a till greater power; aſcending 
gradually from the loweſt to the ſupreme courts, which were 


reſpectively 
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reſpectively conſtituted to correct the errors of the inferior 
ones, and to determine ſuch cauſes as by reaſon of their 
weight and difficulty demanded a more ſolemn diſcuſſion. 
'The courſe of juſtice flowing in large ſtreams from the king, 
as the fountain, to his ſuperior courts of record; and being 
then ſubdivided into ſmaller channels, till the whole and 
every part of the kingdom were plentifully watered and re- 
ireſhed. An inſtitution that ſeems highly agreeable to the 
dictates of natural reaſon, as well as of more enlightened po- 
licy z being equally fimilar to that which prevailed in Mexico 
and Peru before they were diſcovered by the Spaniards, and to 
that which was eſtabliſhed in the Jewiſh republic by Moſes. 
In Mexico each town and province had it's proper judges, 
who heard and decided cauſes, except when the point in liti- 
gation was too intricate for their determination; and then it 
was remitted to the ſupreme court of the empire, eſtabliſhed 
in the capital, and conſiſting of twelve judges*. Peru, ac- 
cording to Garcilaſſo de Vega, (an hiſtorian deſcended from 
the antient Incas of that country) was divided into ſmall diſ- 
tricts containing ten families each, all regiſtred, and under 
one magiſtrate ; who had authority to decide little differences 
and puniſh petty crimes. Five of theſe compoſed a higher 
claſs of fifty families; and two of theſe laſt compoſed another 
called a Eundred. Ten hundreds conſtituted the largeſt divi- 
ſion, conſiſting of a thouſand families; and each diviſion had 
it's ſeparate judge or magiſtrate, with a proper degree of ſub- 
ordination ®, In like manner we read of Moſes, that, find- 
ing the ſole adminiſtration of juſtice too heavy for him, he 

choſe able men out of all Iſrael, ſuch as feared God, men 
of truth, hating covetouſneſs ; and made them heads over 
the people, rulers of thouſands, rulers of hundreds, rulers 
of fifties, and rulers of tens: and they judged the people 
at all ſeaſons; the hard cauſes they brought unto Moſes, 
but every ſmall matter they judged themſelves e.“ Theſe 
inferior courts, at leaſt the name and form of them, ſtill con- 


4 Mod. Un; Hiſt, xxxviii. 469. 


e Exod c. 18. 
u Thid. xXxIIix. 14. 
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tinue in our legal conſtitution : but as the ſuperior courts of 

L 32 J record have in practice obtained a concurrent original juriſ- 
diction with theſe; and as there is beſides a power of remov- 
ing plaints or actions thither from all the inferior juriſdic- 
tions; upon theſe accounts (among others) it has happened 
that theſe petty tribunals have fallen into decay, and almoſt 
into oblivion : whether for the better or the worſe, may be 
matter of ſome ſpeculation z when we conſider on the one 
hand the increaſe of expenſe and delay, and on the other the 
more able and impartial deciſion, that follow from this change 
of juriſdiction. 


Tur order I ſhall obferve in diſcourſing on thefe feveral 
courts, conſtituted for the redreſs of civil injuries (for with 
thoſe of a juriſdiction merely criminal I ſhall not at preſent 
concern myſelf) will be by beginning with the loweſt, and 
thoſe whoſe juriſdiction, though public and generally diſ- 
perſed throughout the kingdom, is yet (with regard to each 
particular court) confined to very narrow limits; and ſo 
aſcending gradually to thoſe of the moſt extenſive and tran» 
ſcendant power. 


I. Tir. loweſt, and at the ſame time the moſt expeditious, 
court of juſtice known to the law of England is the court of 
piepoudre, curia pedis pulverizati : ſo called from the duſty feet 
of the ſuitors; or according to fir Edward Coke *, becauſe 
juſtice is there done as ſpeedily as duſt can fall from the foot. 
Upon the ſame principle that juſtice among the Jews was 
adminiſtered in the gate of the city ©, that the proceedings 
might be the more ſpeedy as well as public. But the ety- 
mology given us by a learned modern writer * is much more 
Ingenious and ſatisſactory; it being derived, according to 
him, from pied puldreaux (a pedlar, in old French) and there- 
fore ſignifying the court of ſuch petty chapmen as reſort to 
fairs or markets. It is a court of record, incident to every 
ſair and market; of which the ſteward of him, who owns or 


d 4 Inſt, 272. f Barrington's obſervat. on the ſtat, 
© Ruth, c. 4. 337. 
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has the toll of the market, is the judge: and it's juriſdiction 
extends to adminiſter juſtice for all commercial injuries done 
in that very fair or market, and not in any preceding one. 
So that the injury muſt be done, complained of, heard, and 
determined, within the compaſs of one and the ſame day, 
unleſs the fair continues longer. The court hath cognizance 
of all matters of contract that can poſſibly ariſe within the pre- 
cinct of that fair or market; and the plaintiff muſt make oath 
that the cauſe of an action aroſe theres, From this court a writ 
of error lies, in the nature of an appeal, to the courts at Weſt- 
minfſter® ; which are now alſo bound by the ſtatute 19 Geo. 
III. c. 70. to iflue writs of execution, in aid of its proceſs, 
after judgment, where the perſon or effects of the defendant 
are not within the limits of this inferior juriſdiction; which 
may poſſibly occaſion the revival of the practice and proceed- 
ings in theſe courts, which are now in a manner forgotten. 
The reaſon of their original inſtitution ſeems to have been, to 
do juſtice expeditiouſly among the variety of perſons, that re- 
ſort from diſtant places to a fair or market: ſince it is pro- 
bable that no other inferior court might be able to ſerve it's 
proceſs, or execute it's judgments, on both or perhaps either 
of the parties; and therefore, unleſs this court had been erect- 
ed, the complaint muſt neceſſarily have reſorted even in the 
firſt inſtance to ſome ſuperior judicature, 


II. THe court-baron is a court incident to every manor in 
the kingdom, to be holden by the ſteward within the ſaid ma- 
nor. This court-baron is of two natures*:; the one is 
a cuſtomary-court, of which we formerly ſpoke *, appertain- 
ing entirely to the copyholders, in which their eſtates are 
transferred by ſurrender and admittance, and other matters 
tranſacted relative to their tenures only. The other, of 
which we now ſpeak, is a court of common law, and it is 
the court of the barons, by which name the frecholders were 


E Stat, 17 Edw. IV. e. 2. 


1 Co. Litt. 53, 
d Cro, Eliz. 773. 


k Book II. ch. 4. ch. 6. and ch. 22. 
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ſometimes antiently called (1): for that it is held beſore the 
L 34 J freeholders who owe ſuit and ſervice to the manor, the ſteu- 
ard being rather tlie regiſtrar than the judge. Theſe courts, 
though in their nature diſtinct, are frequently confounded 
together, The court we are now conſidering, viz. the frec- 
holder's court, was compoſed of the lord's tenants, who were 
the pares of each other, and were bound by their feodal te- 
nure to aſſiſt their lord in the diſpenſation of domeſtic juſtice. 
This was formerly held every three weeks; and it's moſt im- 
portant buſineſs is to determine, by writ of right, all contro- 
verſies relating to the right of lands within the manor. It 
may alſo hold plea of any perſonal actions, of debt, treſpaſs 
on the caſe, or the like, where the debt or damages do not 
amount to forty ſhillings!; which is the ſame ſum, or three 
marks, that bounded the juriſdiction of the antient Gothic 
courts in their loweſt inſtance, or fierding-courts, ſo called, 
becauſe four were inſtituted within every ſuperior diſtrict or 
hundred”, But the proceedings on a writ of right may be 
removed into the county court by a precept from the ſheriff 
called a ol! n, cc quia tollit atque eximit cauſam e curia ba- 
& ronum o. And the proceedings in all other actions may 
be removed into the ſuperior courts by the king's writs of 
pone b, or accedas ad curiam, according to the nature of the 
ſuit 2. After judgment given, a writ alſo of falſe judgment * 
lies to the courts at Weſtminſter to rehear and review the 
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I Finch. 248. p See append. No. I. § 3. 

w Stiernhook de jure Goth, I. 1. c. 2. F. N. B. 4. 70. Finch. L. 444, 445. 
n F. N. B. 3, 4. See append. No. I. § 2. r F. N. B. 18. 
© 3 Rep. pref, 
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(1) All the freeholders of the king were called barons, but the 
Editor is not aware that it appears from any authority that this 
word was ever applied to thoſe who held freeholds of a ſubject. 
See an account of the antient barons, 1 vol. 398. n. 3. It ſeems 
to be the more obvious explanation of the court- baron, that it was 
the court ot the baron or lord of the manor; to which his freehold- 
ers owed ſuit and ſervice. In like manner we fay the king's court 
and the ſheri4's court, 


cauſe, 
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cauſe, and not a writ of error, for this is not a court of re- 
cord: and therefore, in ſome of theſe writs of removal, the 
firlt direction given is to cauſe the plaint to be recorded, 
recordari facias loquelam, 


III. A nUNDRED court is only a larger court-baron, being 
held for all the inhabitants of a particular hundred inſtead of 
a manor. 'The free ſuitors are here alſo the judges and the 
ſteward the regiſtrar, as in the caſe of a court-baron, It is 
likewiſe no court of record; reſembling the former in all 
points, except that in point of territory it is of a greater ju- 
riſdiction*, This is ſaid by fir Edward Coke to have been 
derived out of the county court for the eaſe of the people, that 
they might have juſtice done to them at their own doors, 
without any charge or loſs of time *; but it's inſtitution was 
probably co-eval with that of hundreds themſelves, which 
were formerly obſerved v to have been introduced though not 
invented by Alfred, being derived from the polity of the an- 
tient Germans, The centeni, we may remember, were the 
principal inhabitants of a diſtrit compoſed of different vil- 
lages, originally in number an hundred, but afterwards only 
called by that name u; and who probably gave the ſame de- 
nomination to the diſtrict out of which they were choſen. 
Caeſar ſpeaks poſitively of the judicial power exerciſed in their 
hundred courts and courts-baron. “ Principes regionum, at- 
« que pagorum, (which we may fairly conſtrue, the lords 
of hundreds and manors) “ inter ſuos jus dicunt, controverfi- 
& aſque minuunt*,” And Tacitus, who had examined their 
conſtitution ſtill more attentively, informs us not only of the 
authority of the lords, but of that of the centeni, the hun- 
dredors, or jury; who were taken out of the common free- 
holders, and had themſclves a ſhare in the determination. 
% Eliguntur in concilits et principes, qui jura per pages vicoſque 
« reddunt : centeni fingulis, ex plebe comites, conſilium ſimul et 


s Finch. L. 243. 4 Inſt. 267. ipſum inter ſuos vocantur; et, quod primo 
1 2 Inſt. 71. numerus fuit, jam nomen et honor et. 
v Vol. I. pag. 116. Tec. de m. Germ. c. 6. 


u Centeni ex ſiagulis pag is ſunt, idque W de bel. Gall. J. 6. c. 22. 


D 4 «K audoritas, 
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cc auctoritat, adſunt*.” This hundred- court was denomi- 
nated haereda in the Gothic conſtitution J. But this court, 
as cauſes are equally liable to removal from hence, as from 
the common court-baron, and by the ſame writs, and may 
alſo be reviewed by writ of falſe judgment, 1s therefore fallen 
into equal diſuſe with regard to the trial of aCtions. 


i N IV. Tu county court is a court incident to the juriſdic- 
1 tion of the ſheriff, It is not a court of record, but may hold 
L 36 ] pleas of debt or damages under the value of forty ſhillings 2. 
Over ſome of which cauſes theſe inferior courts have, by the 
expreſs words of the ſtatute of Glouceſter ?, a juriſdiction 
totally excluſive of the king's ſuperior courts, For in order 
to be entitled to ſue an action of treſpaſs for goods before the 
king's juſticiars, the plaintiff is directed to make affidavit that 
the cauſe of action does really and bona fide amount to 40s ; 
which affidavit is now unaccountably diſuſed o, except in the 
court of exchequer(2). The ſtatute alſo 43 Eliz. c. 6. which 
gives the judges in many perſonal actions, where the jury 
aſſeſs leſs damages than 40s. a power to certify the ſame and 
abridge the plaintiff of his full coſts, was alſo meant to pre- 
vent vexation by litigious plaintiffs ; who, for purpoſes of 
mere oppreſſion, might be inclinable to inſtitute ſuits in the 
fuperior courts for injuries of a trifling value. The county 
court may alſo hold plea of many real actions, and of all per- 
ſonal actions to any amount, by virtue of a ſpecial writ 
called a ju/ticies ; which is a writ empowering the ſheriff for 
the ſake of diſpatch to do the ſame juſtice in his county 
court, as might otherwiſe be had at Weſtminſter. The 


X de Morib. German. c. 13. 2 6 Edw. I. c. 8. 
Y Stiernhook. J. 1. c. 2. b 2 Inſt. 391. 
2 4 Inſt, 266. ce Finch. 318. F. N. B. 152. 


— 
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(2) But if an action is inſtituted in any of the courts of Weſt- 
minſter, and if the defendant makes an affidavit that the debt is 
under 405. the proceedings will be ſtayed, unleſs the plaintiff will 
alſo make an affidavit to the contrary, 4 7. R. 495. 5 T. R. 64. 


freeholders 
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ſreeholders of the county are the real judges in this court, 
and the ſheriff is the miniſterial officer. The great conflux 
of freeholders, which are ſuppoſed always to attend at the 
county court, (which Spelman calls forum plebeiae juſtitiae 
et theatrum comitivae poteftatis ©) is the reaſon why all acts of 
parliament at the end of every ſeſſion were wont to be there 
publiſhed by the ſheriff; why all outlawries of abſconding 
offenders are there proclaimed ; and why all popular elections 
which the freeholders are to make, as formerly of ſheriffs 
and conſervators of the peace, and ſtill of coroners, verder- 
ors, and knights of the ſhire, muſt ever be made in pleno 


comitatu, or, in full county court. By the ſtatute 2 Edw. VI. 


e. 25. no county court ſhall be adjourned longer than for 
one month, conſiſting of twenty-eight days. And this was 
alſo the antient uſage, as appears from the laws of king Ed- 
ward the elder ©: praepgſitus (that is, the ſheriff) ad quar- 
« tam circiter ſeptimanam frequentem populi concionem celebrato : 
« cuique jus dicito ; liteſque fingulas dirimits.” In thoſe times 
the county court was a court of great dignity and ſplendor, 
the biſhop and the ealdorman (or earl) with the principal 
men of the ſhire ſitting therein to adminiſter juſtice both in 
lay and eccleſiaſtical cauſes f. But it's dignity was much 
impaired, when the biſhop was prohibited and the earl ne- 
glected to attend it. And, in modern times, as proceedings 
are removeable from hence into the king's ſuperior courts, 
by writ of pore or recordari®, in the ſame manner as from 
hundred courts, and courts-baron; and as the ſame writ of 
falſe judgment may be had, in nature of a writ of error ; this 
has occaſioned the ſame diſuſe of bringing actions therein. 


Tusk are the ſeveral ſpecies of common law courts, 
which though -diſperſed univerſally throughout the realm, 
are nevertheleſs of a partial juriſdiction, and confined to par- 
ticular diſtricts: yet communicating with, and as it were 
members of, the ſuperior courts of a more extended and 
general nature; which are calculated for the adminiſtra- 


d C. VU, comitatus. f LI. Eadgari. Co 5. 
© c. 11, ZE F. N. B. 70, Finch. 445» 
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tion of redrefs not in any one lordſhip, hundred, or couniy 
only, but throughout the whole kingdom at large. Of 
which fort is 


V. Tint court of commer pleat, or, as it is frequently 
termed in law, the court of common bench. 


By the antient Saxon conſtitution there was only one ſu- 
perior court of juſtice in the kingdom; and that court had 
cognizance both of civil and ſpiritual cauſes: viz. the wittena- 
gemste,or general council, which aſſembled annually or oſtener, 
wherever the king kept his Chriſtmas, Eaſter, or Whitſun- 
tide, as well to do private juſtice as to conſult upon public 
buſineſs. At the eonqueſt the ecclefiaſtical juriſdiction was 
diverted into another channel; and the conqueror, fearing 
danger from theſe annual parliaments, contrived alſo to ſepa- 
Tate their miniſterial power, as judges, from their delibera- 
tive, as counſellors to the crown. He therefore eſtabliſhed 
a conſtant court in his own hall, thence called by Bracton ® 
and other antient authors ala regia or aula regis. This court 
was compoſed of the king's great officers of ſtate reſident in 
his palace, and uſually attendant on his perſon : ſuch as the 
lord high conſtable and lord mareſchal, who chiefly preſided 


in matters of honour and of arms; determining according to 


the law military and the law of nations. Beſides theſe there 
were the lord high ſteward, and lord great chamberlain; the 
ſteward ofthetromthold ; the lord chancellor, whoſe peculiar 
buſineſs it was to keep the king's feal and examine all ſuch 
writs, grants, and letters, as were to paſs under that autho- 
rity ; and the lord high treaſurer, who was the principal ad- 
viſer in all matters relating to the revenue. "Theſe high 
oſficers were aſſiſted by certain perſons learned in the laws, 
who were called the king's juſticiars or juſtices ; and by the- 
greater barons of parliament, all of whom had a ſeat in the 
aula regia, and formed a kind of court of appeal, or rather of 
advice, in matters of great moment and difficulty. All theſe 


h . 3» IF. „ 8 


in 
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in their ſeveral departments tranſacted all ſecular buſineſs both 
criminal and civil, and hkewiſe the matters of the revenue : 


and over all prelided one ſpecial magiſtrate, called the chief 


juſticiar or capitalis jufticiarius totius Angliae ; who was alſo 
the principal miniſter of ſtate, the ſecond man in the king- 
dom, and by virtue of his office guardian of the realm in the 
king's abſence. And this officer it was, who principally 
determined all the vaſt variety of eauſes that aroſe in this 
extenſive juriſdiction; and from the plenitude of his power 
grew at length both obnoxious to the people, and dangerous 
to the government which employed him). 


THis great univerſal] court being bound to follow the 
king's houſhold in all his progreſſes and expeditions, the 
trial of common cauſes therein was found very burthenſome 
to the ſubject. Wherefore king John, who dreaded alſo the 
power of the juſticiar, very readily conſented to that article 
which now forms the eleventh chapter of magna carta, and 
enacts, “that communa placita non ſequantur curiam regis, ſed 
« fencantur in aliquo loco certo.” This certain place was eſta» 
bliſhed in Weſtminſter-hall, the place where the ala regis 
originally ſate, when the king reſided in that city; and there 
it hath ever ſince continued. And the court being thus ren- 
dered fixcd and ſtationary, the judge became fo too, and a 
chief with other juſtices of the common pleas was thereupon 
appointed; with juriſdiction to hear and determine all pleas 


of land, and injuries merely civil between ſubject and ſub- 


jet. Which critical eſtabliſhment of this principal court of 
common law, at that particular juncture and that particular 
place, gave rife to the inns of court in its neighbourhood ; 
and, thereby colleCting together the whole body of the com- 
mon lawyers, enabled the law itſelf to withitand the attacks 
of the canoniſts and civilians, who laboured to extirpate and 
deſtroy iti. This precedent was ſoon after copied by king 
Philip the Fair in France, who about the year 1302 fixed the 


j Spelm. Cl. 331, 2, 3. Gilb. Hitt, i See vol, 4. imtrod. & ts 
C. P. introd, 17. 
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parliament of Paris to abide conſtantly in that metropolis; 
which before uſed to follow the perſon of the king, wherever 
he went, and in which he himſelf uſed frequently to decide 
the cauſes that were there depending: but all were then re- 
ferred to the ſole cognizance of the parliament and it's learned 
judges *, And thus alſo in 1495 the emperor Maximilian L 
fixed the imperial chamber (which before always travelled 
with the court and houſhold) to be conſtantly held at Worms, 
from whence it was afterwards tranſlated to Spire, 


Tux aula regia being thus ſtripped of ſo conſiderable a 
branch of it's juriſdiction, and the power of the chief juſti- 
ciar being alſo conſiderably curbed by many articles in the 
great charter, the authority of both began to decline apace 
under the long and troubleſome reign of king Henry III, 
And, in farther purſuance of this example, the other ſeveral 
offices of the chief juſticiar were under Edward the firſt (who 
new modelled the whole frame of our judicial polity) ſub- 
divided and broken into diſtinct courts of judicature. A 
court of chivalry was erected, over which the conſtable and 
mareſchal preſided ; as did the fteward of the houſhold over 
another, conſtituted to regulate the king's domeſtic ſervants. 
The high ſteward, with the barons of parliament, ſormed an 
auguſt tribunal for the trial of delinquent peers; and the ba- 
rons reſerved to themſelves in parliament the right of review- 
ing the ſentences of other courts in the laſt refort. The diſtri- 
bution of common juſtice between man and man was thrown 
into ſo provident an order, that the great judicial officers were 
made to form a checque upon each other: the court of chan- 
cery iſſuing all original writs under the great ſeal to the other 
courts; the common pleas being allowed to determine all 
cauſes between private ſubjects; the exchequer managing 
the king's revenue; and the court of king's bench-retaining 
all the juriſdiction which was not cantoned out to other 
courts, and particularly the ſupermtendence of all the reſt by 
way of appeal; and the ſole cognizance of pleas of the crown 


k Mod. Un, lifts xxiil. 396. 1 Ibid, xxix. 467. 
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or criminal cauſes, For pleas or ſuits are regularly divided 
into two ſorts; pleas of the crown, which comprehend all 
crimes and miſdemeſnors, wherein the king (on behalf of 
the public) is the plaintiff; and commen pleas, which include 
all civil actions, depending between ſubject and ſubject. 
The former of theſe were the proper object of the juriſdiction 
of the court of king's bench; the latter of the court of com- 
mon pleas : which is a court of record, and is ſtiled by fir 

Edward Coke ® the lock and key of the common law; for 
herein only can real actions, that is, actions which concern 
the right of freehold or the realty, be originally brought : 
and all other, or perſonal, pleas between man and man are 


| likewiſe here determined; though in moſt of them the king's 
bench has alſo a concurrent authority. 


Tux judges of this court are at preſent" four in number, 
one chief and three puiſne juitices, created by the king's let- 
ters patent, who fit every day in the four terms to hear and 
determine all matters of law ariſing in civil cauſes, whether 
real, perſonal, or mixed and compounded of both. Theſe 
it takes cognizance of, as well originally, as upon removal 
from the inferior courts before- mentioned. But a writ ot 
error, in the nature of an appeal, lies from this court into 


the court of king's bench. 


VI. Tux court of king's bench (ſo called becauſe the king 
uſed formerly to fit there in perſons, the ſtile of the court ſtill 
being coram iþſo rege)(3) 15 the ſupreme court of common law 


n 4 Inſt, 99. 

n King James I, during the greater 
part of his reign, appointed five judges in 
the courts of king's bench and common 
pleas, for the benefit of a caſting voice 
in caſe of a difference in opinion, and 
that the circuits might at all times be 


— 


— 
- 


fully ſupplied with judges of the ſuperior 


courts. 
upon the permanent indiſpoſition of a 
judge, a fifth hath been ſometimes ap- 
pointed. 


And, in ſubſequent reigns, 


Raym. 47 5+ 


© 4 Inſt. 73. 


(3) This court is called the queen's bench in the reign of a 
queen, and during the EE of Cromwell it was tiled the 


upper bench. 
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in the kingdom; conliſting of a chief juſtice and three puiſuꝰ 
juſtices, who are by their office the ſovereign conſervators of 
the peace and ſupreme coroners of the land. Yet, though the 
king himſelf uſed to fit in this court, and {till is ſuppoſed ſo 
to do; he did not, neither by law is he empowered? to, deter- 
mine any cauſe or motion, but by the mouth of his judges, 
to whom hie hath committed his whole judicial authority 4. 
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Tris court, which (as we have ſaid) is the remnant of 
the aula regia, is not, nor can be, from the very nature and 
conſtitution of it, fixed to any certain place, but may follow 
the king's perſon wherever he goes; for which reaſon all 
proceſs iſſuing out of this court in the king's name is return- 


p See book I. ch. 7. The king uſed 
to decide cauſes in perſon in the aula re- 
gia * In curia domini regis ip/e in pro- 
« pria perſona jura decernit.”” ( Dial. de 
Scacch. J. 1. S4.) Aſter it's diſſolution 
king Edward I. frequently fat in the 


J— 8 


court of king's bench. (See the record 
cited 4 Burr. 8 51.) (4) And, in later 
times James I. is ſaid to have ſate there 
in perſon, but was informed by his judge 
that he could not deliver an opinion. 

14 Inſt, 71. 


— . 


— 1 — 
. 


(4) Lord Mansfield, in 4 Burr. 85 1. does not mean to ſay, nor 
do the records there cited warrant the concluſion, that Ed. I. ac- 
tually ſat in the king's bench. Dr. Henry, in his very accurate 
Hiſtory of Great Britain, informs us, that he has found no inſtance of 
any of our kings ſitting in a court of juſtice before Ed. IV. And 
« Ed. IV. (he ſays) inthe ſecond year of his reign, ſat three days to- 
« gether, during Michaelmas term, in the court of king's bench, 
& but it is not ſaid that he interfered in the buſineſs of the court 
« and as he was then a very young man, it is probable that it was 
4e his intention to learn in what manner juſtice was adminiſtered, 
« rather than to act the part of a judge.“ 5 vol, 382. 4to edit. 


Lord Coke ſays, that the words in magna charta, c. 29, nec 
ſuper eum ibimus nec ſuper eum mittemus niſi, &c. ſignify that we ſhal} 
not fit in judgment ourſelves, nor ſend our commiſſioners or Judges 
to try him, 2 Inf. 46. 

But that this is an erroneous conſtruction of theſe words, appears 
from a nagra charta granted by king John in the 16th year of hiz 
reign, which is thus expreſſed, nec ſuper eos per vim wel per arma 
ibimus niff per legem regui noſtri del per judicium parium ſuorum. See 
Int. to Bl. Mag. Ch, p. xii. 
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able C ubicungue ſuerimus in Anglia.” It hath indeed, for 
ſome centuries paſt, uſually ſate at Weſtminſter, being an an- 
tient palace of the croun; but might remove with the king 
to York or Exeter, if he thought proper to command it. 
And we find that, after Edward I. had conquered Scotland, 
it actally ſate at Roxburgh*, And this moveable quality, 
as well as it's dignity and power, are fully expreſſed by Brac- 
ton, when he ſays that the juſtices of this court are © capi- 
«tales, generales, perpetui, et majores ; a latere regis reſidentes ; 
c quia omnium aliorum corrigere tenentur injurias et errores . 
And it is moreover eſpecially provided in the articult ſuper 
cartos* that the king's chancellor, and the juſtices of his 
bench, ſhall follow him, ſo that he may have at all times 
near unto him ſome that be learned in the laws, 


Tux juriſdiction of this court is very high and tran- 
ſcendent. It keeps all inferior juriſdictions within the bounds 
of cheir authority, and may either remove their proceedings 
to be determined here, or prohibit their progreſs below. It 
ſuperintends all civil corporations in the kingdom. It com- 
mands magiſtrates and others to do what their duty requires, 
in every caſe where there is no other ſpeciſic remedy. It 
protects the liberty of the ſubject, by ſpeedy and ſummary 
interpoſition. It takes cognizance both of criminal aud civil 
cauſes ; the former in what is called the crown-ſide or crown- 
office; the latter in the plea- ſide of the court, The juriſ- 
diction of the crown-ſide it is not our preſent buſineſs to 
conſider z that will be more properly diſcuſſed in the enſuing 
rolume, But on the plea-fide, or civil branch, it hath an 
original juriſdiction and cognizance of all actions of treſpaſs, 
or other injury alleged to be committed vi ef armis ; of 
actions for forgery of deeds, maintenance, conſpiracy, de- 
ceit, and actions on the caſe which allege any falſity or 
fraud : all of which ſavour of a criminal nature, although 
the aCtion is brought for a civil remedy; and make the de- 


r M. 20, 21 Edw. I. Hale Hist. 1 J. 2. c. 10. 
C. L. 200. t 28 EIw. I. c 5. 
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fendant liable in ſtrictneſs to pay a fine to the king, as well 
as damages to the injured party. The ſame doctrine is alſo 
now extended to all actions on the caſe whatſoever : but 
no action of debt or detinue, or other mere civil action, can 
by the common laꝛo be proſecuted by any ſubject in this court, 
dy original writ out of chancery*; though an aCtion of debt, 
given by flatute, may be brought in the king's bench as well 
as in the common pleas 7. And yet this court might always 
| have held plea of any civil action (other than actions real) 
provided the defendant was an officer of the court or in the 
cuſtody of the marſhall, or priſon-keeper, of this court, for 
a breach of the peace or any other offence*. And, in pro- 
ceſs of time, it began by a ſiction to hold plea of all per- 
ſonal actions whatſoever, and has continued to do ſo for 
ages : it being ſurmiſed that the defendant is arreſted for a 
ſuppoſed treſpaſs, which he never has in reality committed 
and, being thus in the cuſtody of the marſhall of this court, 
the plaintiff is at liberty to proceed againſt him for any other 
perſonal injury: which ſurmiſe, of being in the marſhalPs 
cuſtody, the defendant is not at liberty to diſpute v. And 
theſe fictions of law, though at firſt they may ſtartle the ſtu- 
dent, he will find upon farther conſideration to be highly 
beneficial and uſeful : eſpecially as this maxim is ever inva- 
riably obſerved, that no fiction ſhall extend to work an injury 
it's proper operation being to prevent a miſchief, or remedy 
an inconvenience, that might reſult from the general rule of 
lawe. So true it is, that in fone juris ſeinper ſubliſtit aequi- 
tat 4. In the preſent caſe, it gives the ſuitor his choice of 
more than one tribunal, before which he may inſtitute his ac- 
tion ; and prevents the circuity and delay of juſtice, by allow- 


u Finch. L. 198. 2 Inſt. 23. Dy- fcrionem non admittitur probatio: quid 


ver ſite de courtes. c. bank le rey. enim efficeret probatio weritatis, ubi fitio 
W F. N. B. 86.92. 1 Lilly. pract, adverſus veritatem fingit ® Nam fictio 
Reg. 503. nibil aliud eft, quam legis adverſus veri- 
& 4 Inſt. 76. Trye's Jus Filazar. 101. 7atem in re pyſſibili ex juſta cauſa diſpsſitio, 
y Carth. 234. | { Gothofred. in Ef. I. 22. t. 3.) 
2 4 Inſt. 71. © 3 Rep. 30. 2 Roll. Rep. 502. 


n Ibid. 72. d 11 Rep. 51, Co. Litt. 150, 
Þ Thus too in the civil law: coxtra 
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ing that ſuit to be originally, and in the firſt inſtance, com- 
menced in this court, which after a determination in another, 
might ultimately be brought before it on a writ of error. 


For this court is likewiſe a court of appeal, into which 
may be removed by writ of error all determinations of the 
court of common pleas, and of all inferior courts of record 
in England; and to which a writ of error lies alſo from the 
court of king's bench in Ireland (5). Yet even this ſo high 
and honourable court is not the dernier reſort of the ſubject : 
for, if he be not ſatisfied with any determination here, he may 
remove it by writ of error into the houſe of lords, or the 
court of exchequer chamber, as the caſe may happen, ac- 
cording to the nature of the ſuit, and the manner in which 
it has been proſecuted, 


VII. THe court of exchequer is inferior in rank not only 
to the court of king's bench, but to the common pleas alſo; 
but I have choſen to conſider it m this order, on account of 
it's double capacity, as a court of law and a court of equity 
alſo. It is a very antient court of record, ſet up by William 
the conqueror *, as a part of the aula regia', though regu- 
lated and reduced to it's preſent order by king Edward Is 
and intended principally to order the revenues of the crown, 
and to recover the king's debts and duties?, It is called the 
exchequer, ſcaccharium, from the chequed cloth, reſembling 
a cheſs-board, which covers the table there; and on which, 
when certain of the king's accounts are made up, the ſums 
are marked and ſcored with counters. It conſiſts of two divi- 
tons ; the receipt of the exchequer, which manages the royal 
revenue, and with which theſe commentaries have no con- 

* Lamb. Arcbeior. 24. t Spelm. Guil. I. in cog . leg. vet. apud 

# Madox. hiſt. exch. 109. Wilkins. 

hd 4 Inſt, 103.—116. 
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F 
(5) This altered by the 23 Geo. III. c. 28, which fee in the 
3 vol. 104. n. 14. 
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cern ; and the court or judicial part of it, which is again ſub- 
divided into a court of equity, and a court of common law. 


L 45 J Tus court of equity is held in the exchequer chamber be- 


fore the lord treaſurer, the chancellor of the exchequer, the 
chief baron, and three puiſuè ones. Theſe Mr. Selden con- 
jectures! to have been antiently made out of ſuch as were 
barons of the kingdom, or parliamentary barons; and thence 
to have derived their name; which conjeCture receives great 
ſtrength from Bracton's explanation of magna carta, c. 14. 
which directs that the earls and barons be amerced by their 
peers; that is, ſays he, by the barons of the exchequer *. 
The primary and original buſineſs of this court is to call the 
king's debtors to account, by bill filed by the attorney-gene- 
ral; and to recover any lands, tenements, or hereditaments, 
any goods, chattels, or other profits or benefits, belonging to 
the crown. So that by their original conſtitution the juriſ- 
diction of the courts of common pleas, king's bench, and 
exchequer, was entirely ſeparate and diſtinct : the common 
pleas being intended to decide all controverfies between ſub- 
ject and ſubject; the king's bench to correct all crimes and 
miſdemeſnors that amount to a breach of the peace, the king 
being then plaintiff, as ſuch offences are in open derogation 
of the jura regalia of his crown: and the exchequer to ad- 
Juſt and recover his revenue, wherein the king alſo is plain- 
tiff, as the withholding and non-payment thereof is an injury 
to his jura fiſcalia. But, as by a fiction almoſt all ſorts of 
civil actions are now allowed to be brought in the king's 
bench, in like manner by another fiction all kinds of perſonal 
ſuits may be proſecuted in the court of exchequer. For as 
all the officers and miniſters of this court have, like thoſe of 
other ſuperior courts, the privilege of ſuing and being ſued 
only in their own court ; ſo alſo the king's debtors and far- 
mers, and all accomptants of the exchequer, are privileged to 
ſue and implead all manner of perſons in the ſame court of 
equity, that they themſelves are called into. They have likc- 


* Fi 9 hon. 2» To 16, k J 3, ir, 2. c. 1. 8 3. 


wiſe 
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wiſe privilege to ſue and implead one another, or any 
ſtranger, in the ſame kind of common law actions (where 


the perſonalty only is concerned) as are proſecuted in the 
court of common pleas. 


Tus gives original to the common law part of their juriſ- [ 46 J 
diction, which was eſtabliſned merely for the benefit of the 
king's accomptants, and is exerciſed by the barons only of 
the exchequer, and not the treaſurer or chancellor. The 
writ upon which all proceedings here are grounded is called 
a quo Minus : in which the plaintiff ſuggeſts that he is the 
king's farmer or debtor, and that the defendant hath done 
him the injury or damage complained of; quo minus ſufficiens 
exiſlit, by which he is the leſs able, to pay the king his debt 
or rent, And theſe ſuits are expreſsly directed, by what is 
called the ſtatute of Rutland, to be confined to ſuch matters 
only, as ſpecially concern the king or his miniſters of the ex- 
chequer. And by the articul: ſuper cartas ® it is enacted, 
that no common pleas be thenceforth holden in the exche- 
quer, contrary to the form of the great charter. But now, 
by the ſuggeſtion of privilege, any perſon may be admitted to 
ſue in the exchequer as well as the king's accomptant. The 
ſurmiſe, of being debtor to the king, is therefore become 
matter of form and mere words of courſe, and the court is 
open to all the nation equally, The ſame holds with regard 
to the equity ſide of the court: for there any perſon may file 
a bill againſt another upon a bare ſuggeſtion that he is the 
king's accomptant z but whether he is ſo, or not, is never 
controverted. In this court, on the equity fide, the clergy 
have long uſed to exhibit their bills for the non-payment of 
tithes z in which caſe the ſurmiſe of being the king's debtor 
is no fiction, they being bound to pay him their firſt fruits, 
and annual tenths. But the chancery has of late years ob- 
tained a large ſhare in this buſineſs. 


AN appeal from the equity ſide of this court lies immedi- 
ately to the houſe of peers z but from the common law fide, 


I 10 Edw. J. Cy It, m 28 EdweI. Co 4. 


22 in 


46 Parvarte? Book III. 


in purſuance of the ſtatute 31 Edw. III. c. 12. a writ of error 
muſt be firſt brought into the court of exchequer chamber. 
And from the determination there had there lies, in the 
dernier reſort, a writ of error to the houſe of lords. 


I 47 VIII. Tus high court of chancery is the only remaining, 


and in matters of civil property by much the moſt important 
of any, of the king's ſuperior and original courts of juſtice. 
It has it's name of chancery, cancel/aria, from the judge who 
preſides here, the lord chancellor or canceliarius ; who, fir 
Edward Coke tells us, is fo termed a cancellands, from can- 
celling the king's letters patent when granted contrary to 
law, which is the higheſt point of his juriſdiftion". But the 
office and name of chancellor (however derived) was cer- 
tainly known to the courts of the Roman emperors : where 
it originally ſeems to have ſignified a chief fcribe or ſecretary, 
who was afterwards inveſted with ſeveral judicial powers, and 
a general ſuperintendency over the reſt of the officers of the 
prince. From the Roman empire it paſſed to the Roman 
church, ever emulous of imperial ſtate ; and hence every 
biſhop has to this day his chancellor, the principal judge of 
his conſiſtory. And when the modern kingdoms of Europe 
were eſtabliſned upon the ruins of the empire, almoſt every 
ſtate preſerved it's chancellor, with different juriſdictions and 
dignities, according to their different conſtitutions, But in 
all of them he ſeems to have had the ſuperviſion of all char- 
ters, letters, and fuch other public inſtruments of the crown, 
as were authenticated in the moſt ſolemn manner: and there- 
fore when ſeals came in uſe, he had always the cuſtody of 
the king's great ſeal. So that the office of chancellor, or 
lord keeper, (whoſe authority by ſtatute 5 Eliz, c. 18. is 
declared to be exactly the ſame) is with us at this day created 
by the mere delivery of the king's great ſeal into his cuſtody®: 
whereby he becomes, without writ or patent, an officer of 
the greateſt weight and power of any now ſubſiſting in the 
kingdom; and ſuperior in point of precedency to every tem- 


n 4 Inſt, 88. o Lamb. Archeign, 65» 1 Roll. Abr. 38 f. 
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poral lord?, He is a privy counſellor by his office ,, and, 
according to lord chancellor Elleſmere *, prolocutor of the 
houſe of lords by preſcription. To him belongs the appoint- 
ment of all juſtices of the peace throughout the kingdom, 
Being formerly uſually an eccleſiaſtic, (for none elſe were 
then capable of an office ſo converſant in writings) and pre« 
ſiding over the royal chapel ſ, he became keeper of the king's 
conſcience ; viſitor, in right of the king, of all hoſpitals and 
colleges of the king's foundation; and patron of all the king's 
livings under the value of twenty marks“ per annum in the 
king's books (6). He is the general guardian of all infants, 


P Stat. 31 Hen. VIII. c. 10. i Mador. hift. of exch. 42. 

q Selden. office of lord chanc. 5 3. s 33 Edw. III. 3. F.N.B.35. though 

r of the office of lord chancellor. edit, Hobart (214.) extends this value to 
1651. twenty pounds, 
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* — 


(6) With regard to the chancellor's patronage, there ſtems to 


be ſome inaccuracy in the learned Judge's text and references, I 


humbly conceive that a truer ſtatement is this, v/z. that it appears 
from the rolls of parliament that it had been the uſage before that 
time for the chancellors to give all the king's livings, taxed (by 
the ſubſidy aſſeſſments) at twenty marks or under, to the clerks, 
who were then actually cleri or clergymen, who had long laboured 
in the court of chancery ; but that the biſhop of Lincoln, when he 
was chancellor, had given ſuch livings to his on and other clerks, 
contrary to the pleaſure of the king and the antient uſage; and 
therefore it is recommended to the king by the council to com- 
mand the chancellor to give ſuch livings only to the clerks of chat» 
cery, the exchequer, and the other two benches or courts of Weſt. 
minſter-hall. 4 Zd. III. no. 51. But fince the new valuation of 
benefices, or the king's books in the time of Henry the eighth, 
and the clerks ceaſed to be in orders, the chancellor has had the 
abſolute diſpoſal of all the king's livings, even where the preſenta« 
tion devolves to the crown by lapſe, of the valae of twenty-pounds 
a year or under in the king's books. It does not appear how this 
enlarged patronage has been obtained by the chancellor, but it is 
probable by a private grant of the crown, from a conſideration that 
the twenty marks in the time of Ed, III. were equivalent to twenty 
pounds in the time of Henry VIII. Gib/. 764. 1 Burn, Fc. 
Law, 129. 
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idiots, and lunatics; and has the general ſuperintendance of all 
charitable uſes in the kingdom. And all tlus, over and above 
the vaſt and extenſive juriſdiction which he exerciſes in his 
2 | judicial capacity in the court of chancery ; wherein, as in 
i: the exchequer, there are two diſtinct tribunals : the one 


: ordinary, being a court of common law ; the other extraor- 
18 dinary, being a court of equity. 8 
K ow Tux ordinary legal court is much more antient than the 


her | court of equity. It's juriſdiction is to hold plea upon a /cire 
12  facias to repeal and cancel the king's letters patent, when 
made againſt law, or upon untrue ſuggeſtions; and to hold 
plea of petitions, monſi raus de droit, traverſes of offices, and 
the like; when the king hath been adviſed to do any act, or 
is put in poſſeſſion of any lands or goods, in prejudice of a 
ſubject's right . On proof of which, as the king can never 
be ſuppoſed intentionally to do any wrong, the law queſtions 
not but he will immediately redreſs the injury ; and refers 
that conſcientious taſk to the chancellor, the keeper of his 
conſcience. It alſo appertains to this court to hold plea of 
all perſonal actions, where any officer or miniſter of the court 
is a party. It might likewiſe hold plea (by ſcire facias ) of 
partitions of lands in coparcenary , and of dower *, where 
any ward of the crown was concerned in intereſt, ſo long as 
the military tenures ſubſiſted : as it now may alſo do of the 
L 49 Itithes of foreſt land, where granted by the king and claimed 
by a ſtranger againſt the grantee of the crown ?; and of exe- 
cutions on ſtatutes, or recognizances in nature thereof by 
the ſtatute 23 Hen. VIII. c. 6*, - But if any cauſe comes to 
iſſue in this court, that is, if any fact be diſputed between 
the parties, the chancellor cannot try it, having no power to 
ſummon a jury; but muſt deliver the record propria manu 
into the court of king's bench, where it ſhall be tried by the 
country, and judgment ſhall be there given thereon *. And 


t 4 Rep. 54. Y Bro. Ar. ts diſmes. 10. 
u 4 Int. 80. Z 2 Roll. Abr. 469. 
w Co. Litt. 171. F. N. B. 62. a Cro. Jac, 12. Latch» 112. 
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when judgment is given in chancery upon demurrer or the 
like, a writ of error, in nature of an appeal, lies out of this 


ordinary court into the court of king's bench ® : though ſo 
little is uſually done on the common law ſide of the court, 
that I have met with no traces of any writ of error < being 


actually brought, ſince the fourtzenth year of queen Eliza» 
beth, A. D. 1572. 


In this ordinary, or legal, court is alſo kept the efficina 
juſtitiae : out of which all original writs that paſs under the 
great ſeal, all commiſſions of charitable uſes, ſewers, bank- 
ruptcy, idiotcy, lunacy, and the like, do ifſue; and for which 
it is always open to the ſubject, who may there at any time 
demand and have, ex debito juſtitiae, any writ that his occa- 
ſions may call for. Theſe writs (relating to the buſineſs of 
the ſubject) and the returns to them were, according to the 
ſimplicity of antient times, originally kept in a hamper, in 
haneperio ; and the others (relating to ſuch matters wherein 
the crown is immediately or mediately concerned) were pre- 
ſerved in a little ſack or bag, in parva baga ; and thence hath 
ariſen the diſtinction of the hanaper oſſice, and petty bag office, 
which both belong to the common law court in chancery, 


Bor the extraordinary court, or court of equity, is now 
become the court of the greateſt judicial conſequence, This 
diſtinction between lawand equity, as adminiſtered in different 
courts, is not at preſent known, nor ſeems to have ever been 
known, in any other country at any time ©; and yet the dif- 
ference of one from the other, when adminiſtered by the ſame 
tribunal, was perfectly familiar to the Romans; the jus 


b Yearbook, 18 Edw. III. 2 5. 17A. 4 The cenncil of conſcience, inſtituted 
24. 29 Af. 47. Dyer. 315. 1 Roll. by John III, king of Portugal, to review 
Rep. 287. 4 Inſt. 80. the ſentences of all inferior courts, and 

© The opinion of lord keeper North moderate them by equity, (Mod. Un. 
in 1682 (1 Vern, 131. 1 Equ. Caf. Hiſt. zxii. 237.) ſeems rather to haye 


abr, 129.) that no ſuch writ of error lay, 
and that an injunction might be jiſſued 


againſt it, ſeems not to have been well 
conſidered. 


E 4 


been a court of appeal, 

© Thus too the parliament of Paris, 
the court of ſeſſion in Scotland, and every 
other juriſdiction in Europe of which 
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practorium, or diſcretion of the praetor, being diſtinct from 
the /eges or ſtanding laws : but the power of both centered 
in one and the ſame magiſtrate, who was equally intruſted 
to pronounce the rule of law, and to apply it to particular 
caſes by the principles of equity. With us too, the aula 
regia, which was the ſupreme court of judicature, undoubt- 
edly adminiſtered equal juſtice according to the rules of both 
or either, as the caſe might chance to require: and, when 
that was broken to pieces, the idea of a court of equity, as 
diſtinguiſhed from a court of law, did not ſubſiſt in the ori- 
ginal plan of partition, For though equity is mentioned by 
Bracton s, as a thing contraſted to ſtrict law, yet neither in 
that writer, nor in Glanvil or Fleta, nor yet in Britton, (com- 
poſed under the auſpices and in the name of Edward I, and 
treating particularly of courts and their ſeveral juriſdictions) 
is there a ſyllable to be found relating to the equitable juriſ- 
diction of the court of chancery. It ſeems therefore pro- 
bable, that when the courts of law, proceeding merely upon 
the ground of the king's original writs and confining them- 
ſelves ſtrictly to that bottom, gave a harſh or imperfeCt judg- 
ment, the application for redreſs uſed to be to the king in 


L 51 ] perſon aſſiſted by his privy council; (from whence alſo aroſe 


the juriſdiction of the court of requeſts, which was virtu- 
ally aboliſhed by the ſtatute 16 Car. I. c. 10.) and they were 
wont to refer the matter either to the chancellor and a ſele& 
committee, or by degrees to the chancellor only, who mitigat- 
ed the ſeverity or ſupplied the defects of the judgments pro- 
nounced in the courts of law, upon weighing the circum- 


we have any tolerable account, found all h The matters cognizable in this 


their deciſions as well upon principles 
of equity as thoſe of poſitive law. (Lord 
Kayms. hiſtor. law. tracts, I. 325. 330. 
princ. of equit. 44.) 

Thus Cicero; © jam illis promiſſis 
uc non eſſe fandum, quis non videt, quae 
&« coadus quis metu et deceptus dolo pro- 
« miſerit ” quae quidem plerumgue jure 
& praetorio liberantur, nonnalla legibu:. 
Offic. J. 1. 
$1.2. 67 7. fl. 23. 


court, immediately before it's diſſolu- 
tion, were „ almoſt all ſuits, that by 
c colour of equity, or ſupplication made 


« to the prince, might be brought be- 


« fore him: but originally and proper- 
« ]y all poor men's ſuits, which were 
© made to his majeſty by ſupplication ; 
« and upon which they were entitled to 
« have right, without payment of any 
«© money for the ſame.“ {Smith's com- 
monwealth. b. 3. c. 7.) 


ſtances 
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ſtances of the caſe. This was the cuſtom not only among 
our Saxon anceſtors, before the inſtitution of the aula regia!, 
but alſo after it's diſſolution, in the reign of king Edward I*; 
and perhaps during it's continuance, in that of Henry III. 


In theſe early times the chief judicial employment of the 
chancellor muſt have been in deviſing new writs, directed to 
the courts of common law, to give remedy in caſes where 
none was before adminiſtered. And to quicken the diligence 
of the clerks in the chancery, who were too much attached 
to antient precedents, it is provided by ſtatute Weſtm. 2. 
13 Edw. I. c. 24. that © whenſoever from thenceforth in 
« one caſe a writ ſhall be found in the chancery, and in a 
« like caſe falling under the ſame right and requiring like re- 
cc medy no precedent of a writ can be produced, the clerks 
te in chancery ſhall agree in forming a new one: and, if 
« they cannot agree, it ſhall be adjourned to the next par- 
&« liament, where a writ ſhall be framed by conſent of the 
« learned in the law®, leſt it happen for the future, that the 
&« court of our lord the king be deficient in doing juſtice to 
ce the ſuitors.” And this accounts for the very great variety 
of writs of treſpaſs on the caſe, to be met with in the regiſter ; 
whereby the ſuitor had ready relief, according to the exi- 
gency of his buſineſs, and adapted to the ſpecialty, reaſon, 
and equity of his very caſe® Which proviſion (with a 
little accuracy in the clerks of the chancery, and a little li- 
berality in the judges, by extending rather than narrowing 
the remedial effects of the writ) might have effectually an- 
ſwered all the purpoſes of a court of equity“; except that of 
obtaining a diſcovery by the oath of the defendant, 


Nemo ad regem appellet pro aligua Hic eſt, qui l-ges regni cancellat iniquas, 


lite, niſi jus demi conſequi non poſſit. SI 
Jus nimis ſeverum fit, alleviatio deinde 
guaeratur apud regem. LL, Edg. c. 2. 
K Lambard. Arc heion. 59. 
Johannes Sariſburienſis (who died 
A. D. 1182, 26 Hen, II.) ſpeaking of 
the chancellor's office in the verſes pre- 
fixed to his pabycraticon, has theſe lines; 


Et mandata pii principis aegua facit. 

m A great variety of new precedents of 

writs, in caſes before unprovided for, are 
given by this very ſtatute of Weſtm. 2: 

n Lamb. Arc beion. 61. 

o This was the opinion of Fal) ſax, 

a very learned judge in the time of Ed - 

ward the fourth. % Le ſul cena (ſays 
+6 he) 
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Bur when, about the end of the reign of king Edward III, 
uſes of land were introduced ”, and, though totally diſcoun- 
tenanced by the courts of common law, were conſidered as 
fiduciary depoſits and binding in conſcience by the clergy, 
the ſeparate juriſdiction of the chancery as a court of equity 
began to be eſtabliſhed 2; and John Waltham, who was 
biſhop of Saliſbury and chancellor to king Richard II, by a 
ſtrained interpretation of the above-mentioned ſtatute of 
Weſtm. 2. deviſed the writ of /ubpoena, returnable in the 
court of chancery only, to make the feoffee to uſes account- 
able to his cefluy que uſe : which proceſs was afterwards ex- 
tended to other matters wholly determinable at the common 
law, upon falſe and ſictitious ſuggeſtions; for which therefore 
the chancellor himſelf is by ſtatute 17 Ric. II. c. 6. directed to 
give damages to the party unjuſtly aggrieved. But as the 
clergy, ſo carly as the reign of king Stephen, had attempted 
to turn their eccleſiaſtical courts into courts of equity, by en- 
tertaining ſuits pro lagſione ſidei, as a ſpiritual offence againſt 
conſcience, in caſe of non-payment of debts or any breach of 
civil contracts r; till checked by the conſtitutions of Cla- 
rendon *, which declared that, * placita de debitis, que fide iu- 
« terpgſita debentur, vel ab/que interpoſutione ſidei, ſint in juſticia 
ce yerts : therefore probably the eccleſiaſtical chancellors, 
who then held the ſeal, were remiſs in abridging their own 
new-acquired juriſdiction ; eſpecially as the ſpiritual courts 
continued* to graſp at the ſame authority as before, in ſuits 


ee he) ne ſerroit my cy ſoventement uſe cone 
« il eft ore, fi nous attendymus tiels act ions 
& ſur les caſes, et mainteinomus le juriſdic- 
46 tion de ceo court, et d' auter courts.” 
(Yearb. 21 Kw. IV. 23.) 

p See bock II. ch. 20. 

q Spelm. Gl:f. 106. 1 Lev. 242. 

r Lord Lyttelt. Hen. II. b. 3. p. 361. 


not. 


s 10 Hen. II. c. 15. Speed. 458. 

t In 4 Hen. III. ſuits in count chriſ- 
tian pro la on fidei upon temporal con- 
wats were adjudged to be contrary to 


law. (Fitzh. Abr. e. Probibition. 15.) 
But in the ſtatute or writ of circumſpecte 
agatis, ſuppoſed by ſome to have iſſued 
13 Edw. I. but more probably (3 Pryn. 
Rec. 336.) 9 Edw. II, ſuits pra lacſtine 
fidei were allowed to the eccleſiaſtical 
courts ; according to ſome antient copies, 
(Berthelet fat. antigu. Lond. 153 1.90.6. 
3 Pryn. Rec. 336.) and the common 
Engliſh tranflation, of that ſtatute; 
though in Lyndewode's copy, (Prov. l. 
2.t. 2.) and in the Cotton MS. ( Claud. 
D. 2.) that clauſe is omitted. 
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pro laefione ſidei, ſo late as the fifteenth century *, till finally 
prohibited by the unanimous concurrence of all the judges. 
However, it appears from the parliament rolls“, that in the 
reigns of Henry IV and V the commons were repeatedly 
urgent to have the writ of /ubpoena entirely ſuppreſſed, as be- 
ing a novelty deviſed by the ſubtilty of chancellor Waltham, 
againſt the form of the common law; whereby no plea could 


be determined, unleſs by examination and oath of the parties, 


according to the form of the law civil, and the law of holy 
church, in ſubverſion of the common law. But though 
Henry IV, being then hardly warm in his throne, gave a 
palliating anſwer to their petitions, and actually paſſed the 
{tatute 4 Hen. IV. c. 23. whereby judgments at law are 
declared irrevocable unleſs by attaint or writ of error, yet-his 
ſon put a negative at once upon their whole application : and 
in Edward IV's time, the proceſs by bill and ſubpoena was 
become the daily practice of the court *, 


Bor this did not extend very far: for in the antient trea- 
tiſe, entitled diver/ite des courtesy, ſuppoſed to be written very 
early in the ſixteenth century, we have a catalogue of the 
matters of conſcience then cognizable by ſubpoena in chan- 


cery, which fall within a very narrow compaſs. No regular © 54 J 


judicial ſyſtem at that time prevailed in the court; but the 
ſuitor, when he thought himſelf aggrieved, found a deſultory 
and uncertain remedy, according to the private opinion of 
the chancellor, who was generally an eccleſiaſtic, or ſome- 
times (though rarely) a ſtateſman : no lawyer having fate in 
the court of chancery from the times of the chief juſtices 
Thorpe and Knyvet, ſucceſſively chancellors to king Ed- 
ward III in 1372 and 1373 *, to the promotion of fir Thomas 


u Vearb. 2 Hen. IV. 10, 11 Her. * Rot. Parl. 14 Edw. IV. n* 33. 
IT”. 88. 38 Hen. VI. 29. 20 Edw. (not 14 Edo. III. as cited 1 Roll. Abr. 
IV. 10, 370, Se.) 

W Rot. Parl. 4 Hen. IV. n 78 & Y tit. chancery. fel. 296. Raſtell's 
110. 3 Hen. VJ. n 46. cited in Prynne's edit. A. D. 1534. 


abr. of Cotton's records. 410. 422, 424. 2 Spelm. CI. 111. Dugd. chron. 
548. 4 Inſt. 83. 1 Roll. Abr. 370, Ker, 30. 


371, 373. 
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More by king Henry VIII in 1530. After which the great 
ſeal was indiſcriminately committed to the cuſtody of lawyers, 
or courtiers *, or churchmen , according as the convenience 
of the times and the diſpoſition of the prince required, till 
ſerjeant Puckering was made lord keeper in 1592: from 
which time to the preſent the court of chancery has always 
been filled by a lawyer, excepting the interval from 1621 to 
1625, when the ſeal was intruſted to Dr. Williams, then 
dean of Weſtminſter, but afterwards biſhop of Lincoln; who 
had been chaplain to lord Elleſmere, when chancellor ©, 


In the time of lord Elleſmere PA. D. 1616.) aroſe that 
notable diſpute between the courts of law and equity, ſet on 
foot by fir Edward Coke, then chief juſtice of the court of 
king's bench; whether a court of equity could give relief 
after or againſt a judgment at the common law. This conteſt 
was ſo warmly carried on, that indictments were preferred 
againſt the ſuitors, the ſolicitors, the counſel, and even a 
maſter in chancery, for having incurred a praemunire, by 
queſtioning in a court of equity a judgment in the court of 
king's bench, obtained by groſs fraud and impoſition “. This 
matter being brought before the king, was by him referred 
to his learned counſel for their advice and opinion; who re- 
ported ſo ſtrongly in favour of the courts of equity *, that his 
majeſty gave judgment on their behalf : but, not contented 
with the irrefragable reaſons and precedents produced by his 
counſel, (for the chief juſtice was clearly in the wrong) he 
choſe rather to decide the queſtion by referring it to the ple- 
nitude of his royal prerogative . Sir Edward Coke ſub- 
mitted to the deciſion *, and thereby made atonement for his 


a Wriotheſly, St. John, and Hatton, 
b Goodrick, Gardiner, and Heath. 
© Biogr. Brit. 4278. 
d Bacon's Works. IV. 611,612.632. 
e Whitelocke of parl. ji. 390. 1 
Chan. Rep. append. 11» 
„„ For that it appertaineth to our 
ce princely office only to judge over all 
& judges, and to diſcern and deter- 


& mine ſuch differences, as at any time 
cc may and ſhall ariſe between our ſeve- 
ce ral courts touching their juriſdictions, 
* and the ſame to ſettle and determine, 
« as we in our princely wiſdom ſhall find 
ce to ſtand moſt with our honour, &c. 
(1 Chanc. Rep. append. 26.) 
8 See the entry in the council book, 
26 July, 1616. ( Biogr, Brit. 1390+) 
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error: but this ſtruggle, together with the buſineſs of com- 


mendams (in which he acted a very noble part“) and his 
controlling the commiſſioners of ſewers , were the open and 
avowed cauſes*, firſt of his ſuſpenſion, and ſoon after of his 
removal, from his office. 


Lon Bacon, who ſucceeded lord Elleſmere, reduced the 
practice of the court into a more regular ſyſtem ; but did not 
ſit long enough to effect any conſiderable revolution in the 
ſcience itſelf : and few of his decrees which have reached us 
are of any great conſequence to poſterity. His ſucceſſors, in 


the reign of Charles I, did little to improve upon his plan : 


and even after the reſtoration the ſeal was committed to the 
earl of Clarendon, who had withdrawn from practice as a 
lawyer near twenty years; and afterwards to the earl of 
Shafteſbury, who (though a lawyer by education) had never 
practiſed at all. Sir Heneage Finch, who ſucceeded in 1673, 
and became afterwards earl of Nottingham, was a perſon of 
the greateſt abilities and moſt uncorrupted integrity; a 
thorough maſter and zealous defender of the laws and conſti- 
tution of his country; and endued with a pervading genius, 
chat enabled him to diſeover and to purſue the true ſpirit of 
juſtice, notwithſtanding the embarraſſments raiſed by the 
narrow and technical notions which then prevailed in the 
courts of law, and the imperfect ideas of redreſs which had 
poſſeſſed the courts of equity. The reaſon and neccſlities of 
mankind, ariſing from the great change in property by the 


Þ In a cauſe of the biſhop of Wincheſ- 
ter, touching a commendam, king James 
conceiving that the matter affected his 
prerogative, ſent letters ty the judges not 
to proceed in it, till himſelf had been 
firſt conſulted. I he twelve judges joined 
in a memorial to his majeſty, declaring 
that their compliance would be contrary 
to their oaths and the law : but upon 
being brought before the king and coun- 
cil, they all retracted and promiſed obe- 
dience in every ſuch caſe for the future; 


except fir Edward Coke, who ſaid (t that 
5 extenſion 


« when the caſe happened, he would do 
« his duty.“ ( Biogr. Brit. 1338.) 

i See that article in chap. 6. 

k See lord Elleſraere's ſpeech to fir 
Henry Montague, the new chief juſtice, 
15 Nov. 1616. (Moor's reports. 328.) 
Though fir Edward might probably have 
retained his ſeat, if, during his ſuſpenſion, 
he would have complimented lord Villi- 
ers (the new favourite) with the diſpo- 
ſal of the moſt lucrative office in Eis 
court, [ Biogr, Brit. 1391.) 
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extenſion of wile and the abolition of military tenures, co- 


operated in eſtabliſhing his plan, and enabled him in the 
courſe of nine years to build a ſyſtem of juriſprudence and 
juriſdiction upon wide and rational foundations; which have 
alſo been extended, and improved by many great men, who 
have ſince preſided in chancery. And from that time to this, 


the power and buſineſs of the court have increaſed to an 
amazing degree. 


* 


From this court of equity in chancery, as from the other 
ſuperior courts, an appeal lies to the houſe of peers. But 
there are theſe differences between appeals from a court of 
equity, and writs of error from a court of law: 1. That the 
former may be brought upon any interlocutory matter, the 
latter upon nothing but only a definitive judgment: 2. That 
on writs of error the houſe of lords pronounces the judgment, 


on appeals it gives direction to the court below to reCtify it's 
own decree. 


IX. Tu next court that I ſhall mention is one that hath 
no original juriſdiction, but 1s only a court of appeal, to cor- 
rect the errors of other juriſdictions. This is the court of ex- 
chequer chamber; which was firſt erected by ſtatute 31 Ed. 
LIL. c. 12. to determine cauſes upon writs of error from the 
common law fide of the court of exchequer. And to that end 
it conſiſts of the lord chancellor and lord treaſurer, taking 
unto him the juſtices of the king's bench and common pleas. 
In imitation of which, a ſecond court of exchequer chamber 
was erected by ſtatute 27 Eliz. c. 8. conſiſting of the juſtices 
of the common pleas, and the barons of the exchequer; be- 
fore whom writs of error may be brought to reverſe judgments 
in certain ſuits! originally begun in the court of king's bench. 
Into the court alſo of exchequer chamber, (which then conſiſts 
of all the judges of the three ſuperior courts, and now and 
then the lord chancellor alſo) are ſometimes adjourned from 
the other courts ſuch cauſes, as the judges upon argument 
find to be of great weight and difficulty, before any judg- 
ment is given upon them in the court below u. 

1 Sce ch. 25. pag. 41 1. m 4 Inſt, 119. 2 Bulſtr. 146. 
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X. Tus houſe of peers ; which is the * court of 


judicature in the kingdom, having at preſent no original ju- 


riſdiction over cauſes, but only upon appeals and writs of error, 
to rectify any injuſtice or miſtake of the law, committed by 
the courts below. To this authority this auguſt tribunal ſue- 
ceeded of coutſe upon the diſſolution of the aua regia. For, 
as the barons of parliament were conſtituent members of that 
court; and the reft of it's juriſdiction was dealt out to other 
tribunals, over which the great officers who accompanied 
thoſe barons were reſpectively delegated to preſide; it fol- 
lowed, that the right of receiving appeals, and ſuperintending 
all other juriſdictions, ſtill remained in the reſidue of that 
noble aſſembly, from which every other great court was de- 
rived. They are therefore in all cauſes the laſt reſort, from 


"whoſe judgment no farther appeal is permitted; but every 


ſubordinate tribunal muſt conform to their determinations : 
the law repofing an entire confidence in the honour and 
conſcience of the noble perfons who compoſe this import- 
ant aſſembly, that (if poſſible) they will make themſelves 
maſters of thoſe queſtions upon which they undertake to de- 
cide, and in all dubious caſes refer themſelves to the opinions 
of the judges, who are ſummoned by writ to adviſe them; 
fince upon their deciſion all property mult finally depend. 


HrrnExre may alſo be referred the tribunal eſtabliſhed by [ 58 J 


ſtatute 14 Edw. III. c. 5. conſiſting (though now out af uſe) 
of one prelate, two earls, and two barons, who are to be choſen 
at every new parliament, to hear complaints of grievances 
and delays of juſtice in the king's courts, and (with the ad- 
vice of the chancellor, treaſurer, and juſtices of both benches) 
to give directions for remedying theſe inconveniences in the 
courts below. This committee ſeems to have been eſta- 


bliſhed, leſt there ſhould be a deſect of juſtice for want of a 


ſupreme court of appeal, during any long intermiſſion or re- 
ceſs of parliament ; for the ſtatute farther direcis, that if the 
Vol. III. E 8 diſficulty 


— 
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difficulty be ſo great, that it may not well be determined 
without aſſent of parliament, it ſhall be brought by the ſaid 


prelate, earls, and barons unto the next parliament, who ſhall 
finally determine the fame. | | 


NI. Bxeort I conclude this chapter, I muſt alſo mention 
an eleventh ſpecies of courts, of general juriſdiction and-uſe, 
which are derived out of, and act as collateral auxiliaries to; 
the foregoing 3 I mean the courts of aſſiſe and ni prive. 


Turksk are compoſed of two or more commiſſioners, who 
are twice in every year ſent by the king's fpecial commiſhon 
all round the kingdom, (except London and Middleſex, where 
courts of ni prius are holden in and after every term, before 
the chief or other judge of the ſeveral ſuperior courts (7); and 
except the four northern counties, where the aſſiſes are holden 
only once a year) to try by a jury of the reſpective counties the 
truth of ſuch matters of fact, as are then under diſpute in the 
courts of Weſtminſter-hall. Theſe judges of aſſſe came into 


— 


— 


(7) The courts of 2% prius in London and Middleſex are called 
fittings, and thoſe for Middleſex were eſtabliſhed by the legiſla- 
ture in the reign of queen Elizabeth. In antient times all iſſues 
in actions brought in that county were tried at Weſtminſter in the 
terms, at the bar of the court in which the action was inſtituted ; 
but when the buſineſs of the courts increaſed, theſe trials were found 
ſo great an inconvenience, that it was enacted by the 18 Eliz. c. 12. 
that the chief juſtice of the king's bench ſhould be empowered to 
try within the term, or within four days after the en4 of the term, 
all the iſſues joined in the courts of chancery and king's bench; 
and that the chief juſtice of the common pleas, and the chief baron, 
ſhould try in like manner the iſſues joined in their reſpective 
Courts, 
In the abſence of any ene of the chiefs, the ſame authority was 
given to two of the judges or barons of his court. The ftatute 
12 Geo. I. c. 41. extended the time to eight days after term, and 
empowered one judge or baron to ſit in the abſence of the chief. 


The 24 Geo. II. c. 18, has extended the time after term ſtill far- 
ther to fourteen days, 


ule 
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uſe in the room of the antient juſtices in eyre, juſticiari in iti- 
nere; who were regularly eſtabliſhed, if not firſt appointed, by 
the parliament of Northampton, A. D. 1176, 22 Hen. II“, 
with a delegated power from the king's great court or aula 
regia, being looked upon as members thereof: and they after- 


wards made their circuit round the kingdom once in ſeven 


| years for the purpoſe of trying cauſes? They were after- 


wards directed by magna carta, C. 12. to be ſent into every 
county once a year, to take (or receive the verdict of the ju- 
rors or recognitors in certain actions, then called) recogni- 
tions or aſſiſes; the moſt difficult of which they are directed 
to adjourn into the court of common pleas to be there deter- 
mined. The itinerant juſtices were ſometimes mere juſtices 
of aſſiſe, or of dower, or of gaol-delivery, and the like; and 


( 59 J 


they had ſometimes a more general commillion, to determine | 


all manner of cauſes, being conſtituted 7ufticiarii ad omnia pla- 
cita ® : but the preſent juſtices of aſſiſe and ui privs are more 
immediately derived from the ſtatute Weſtm. 2. 13 Edw. I. 
c. 30. which directs them to be aſſigned out of the king's 
{worn juſtices, aſſociating to themſelves one or two diſcreet 
knights of each county. By ſtatute 27 Edw. I. c. 4. (ex- 
plained by 12 Edw. II. c. 3.) aſſiſes and inqueſts were al- 
lowed to be taken before any one juſtice of the court in 
which the plea was brought; aſſociating to him one knight 
or other approved man of the county. And, laſtly, by ſta- 
tute 14 Edw. III. c. 16. inqueſts of fe prius may be taken 
before any juſtice of either bench (though the plea be not 
depending in his own court) or before the chief baron of the 
exchequer, if he be a man of the law; or otherwiſe before 
the juſtices of aſſiſe, ſo that one of ſuch juſtices be a judge of 
the king's bench or common pleas, or the king's ſerjeant 
iworn, They uſually make their circuits in the reſpective 


n Seld. Jan. 1. 2. 4 5. Spelm. Cod. 
329. 

Co. Litt, 293 Anno 1261 juſti- 
car ii itinerantes venerunt apud Migorniam 
in ccc avis S. Jebannis baptiſtae; — et tetus 
cemitatus evs admittere recu/avit, qued 


Vol. III. F 


ſeptem anni nondum erant elapſi, peſ- 
quam juſticiarii ib idem ultimo ſeder unt. 


ſacr. I. 495.) 
P Brag. |. 3 Ire. 1. . 11. 


vacations 


(Annal. Ec, Wigern. in Whart. Angle 
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vacations after Hilary · and Trinity terms; aſſiſes being al- 
lowed to be taken in the holy time of lent by conſent of the 
biſhops at the king's requeſt, as expreſſed in ſtatute Weſtm. 1. 
3 Edw. I. c. 51. And it was alſo uſual, during the times 
of popery, for the prelates to grant annual licences to the 
juſtices of aſſiſe to adminiſter oaths in holy times: for oaths 
being of a ſacred nature, the logic of thoſe deluded ages con- 
cluded that they muſt be of eccleſiaſtical cognizance J. The 
prudent jealouſy of our anceſtors ordained , that no man of 
law ſhould be judge of aſliſe in his own country, wherein he 
was born, or doth inhabit (8): and a fimilarprohibition is found 
in the civil law *, which has carried this principle ſo far, that 
it is equivalent to the crime of ſacrilege, for a man to be 
governor of the province in which he was born, or has any 
civil connexion :. 


Tux judges upon their circuits now ſit by virtue of five 
ſeveral authorities. 1. The commiſſion of the peace, 2. A 
commiſſion of oyer and terminer. 3. A commiſhon of general 
gaol delivery. The conſideration of all which belongs properly 
co the ſubſequent book of theſe commentaries. But the fourth 
commiſſion is, 4. A commiſſion of afſiſe, directed to the juſti- 
ces and ſerjeants therein named, to take (together with their 
aſſociates) aſſiſes in the ſeveral counties; that is, to take the 
verdict of a peculiar ſpecies of jury, called an aſſiſe and ſum- 
moned for the trial of /anded diſputes, of which hereafter. 
The other authority is, 5. That of nfs privs, which is a con- 
ſequence of the commiſſion of 4%, , being annexed to the 


4 Inſtances hereof may be met with in c. 2. 33 Hen. VIII. c. 24. 
the appendix to Spelman's original of * Ff. 1. 22. 3. 
the terms, and in Mr. Parker's Antiqui- t C. 9. 29. 4. 
ties. 209. u Salk, 454. 

r Stat. 4 Edw. III. c. 2. 8 Rich. II. 


—_ 


(3) This reſtriction was conſtrued to extend to every commiſ- 
ſion of the judges; but it being found very ipconvenient, the 
12 Geo, II. c. 27. was enacted for the expreſs purpoſe of aathoriz - 
ing the commiſſioners of aer and terminer, and of gaol delivery, to 
execute their commiſſions in the criminal courts within the coun- 
ties in which they were born, or in which they reſide. See 4 vol. 271. 
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office of thoſe juſtices by the ſtatute of Weſtm. 2. 13 Edw. I. 
c. 30. and it empowers them to try all queſtions of fact 
iſſuing out of the courts at Weſtminſter, that are then ripe 
for trial by jury. Theſe by the courſe of the courts“ are 
uſually appointed to be tried at Weſtminſter in ſome Eaſter 
or Michaelmas term, by a jury, returned, from the county 
wherein the cauſe of action ariſes ; but with this proviſo, 
niſi $rius, unleſs before the day prefixed the judges of aſſiſe 
come into the county in queſtion. This they are ſure to do 
in the vacations preceding each Eaſter and Michaelmas term, 
which ſaves much expenſe and trouble, "Theſe commiſhons 
are conſtantly accompanied by writs of aſſociation, in purſuance 
of the ſtatutes of Edward I and II before mentioned; whereby 
certain perſons (uſually the clerk of aſſiſe and his ſubordinate 
officers) are directed to aſſociate themſelves with the juſtices 
and ſerjeants, and they are required to admit the ſaid perſons 
into their ſociety, in order to take the aſſiſes, &c. ; that a ſuf- 
ficient ſupply of commiſſioners may never be wanting. But, 
to prevent the delay of juſtice by the abſence of any of them, 
there is alſo iſſued of courſe a writ of , non omnes directing, 
that if all cannot be preſent, any twa of them (a juſtice or 
ſerjeant being one) may proceed to execute the commiſſion, 


THesE are the ſeveral courts of common law and equity, 
which are of public and general juriſdiction throughout the 
kingdom, And, upon the whole, we cannot but admire the 
wiſe oeconomy and admirable proviſion of our anceſtors, in 
ſettling the diſtribution of juſtice in a method ſo well calcu- 
lated for cheapneſs, expedition, and eaſe. By the conſtitu- 
tion which they eſtabliſhed, all trivial debts, and injuries of 
ſmall conſequence, were to be recovered or redreſſed in every 
man's own county, hundred, or perhaps pariſh. Pleas of 
freehold, and more important diſputes of property, were ad- 
journed to the king's court of common pleas, which was fixed 
in one place for the benefit of the whole kingdom. Crimes 
and miſdemeſnors were to be examined in a court by them- 
lelres; and matters of the revenue in another diſtinct juriſ- 


w See ch. 23. page 353. 
TY 
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diction. Now, indeed, for the eaſe of the ſubject and greater 
diſpatch of cauſes, methods have been found to open all the 
three ſuperior courts for the redreſs of private wrongs; which 
have remedied many inconveniences, and yet preſerved the 
forms and boundaries handed down to us from high antiquity. 
If facts are diſputed, they are ſent down to be tried in the 
country by the neighbours ; but the law, ariſing upon thoſe 
facts, is determined by the judges above: and, if they are 
miſtaken in point of law, there remain in both caſes two ſuc- 
ceſſive courts of appeal, to rectify ſuch their miſtakes. If the 
rigour of general rules does in any caſe bear hard upon indi- 
viduals, courts of equity are open to ſupply the defeCts, but 
not ſap the fundamentals, of the law. Laſtly, there prefides 


C60“ ] over all one great court of appeal, which is the laſt reſort in 


matters both of law and equity; and which will therefore 
take care to preſerve an uniformity and aequi/ibrium among all 
the inferior juriſdictions: a court compoſed of prelates ſelect- 
ed for their piety, and of nobles advanced to that honour for 
their perſonal merit, or deriving both honour and merit from 
an illuſtrious train of anceſtors z who are formed by their 
education, intereſted by their property, and bound upon their 
conſcience and honour, to be ſkilled in the laws of their 
country. This is a faithful ſketch of the Engliſh juridical 
conſtitution, as deſigned by the maſterly hands of our fore- 
fathers. Of which the great original lines are ſtill ſtrong 
and viſible; and, if any of it's minuter ſtrokes are by the 
length of time at all obſcured or decayed, they may ſtill be 
with eaſe reſtored to their priſtine vigour : and that not ſo 
much by fanciful alterations and wild experiments, (ſo fre- 
quent in this fertile age) as by cloſely adhering to the wiſdom 
of the ancient plan, concerted by Alfred and perfected by 
Edward I; and by attending to the ſpirit, without negleQ- 


ing the forms, of their excellent and venerable inſtitutions, 
4 
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CHAPTER THKEMMNEET Oe 


or COURTS ECCLESIASTICAL, MILI- 
TARY, AND MARITIME. 


ESIDES the ſeveral courts, which were treated of in 
the preceding chapter, and in which all injuries are re- 
dreſſed, that fall under the cognizance of the common law 
of England, or that ſpirit of equity which ought to be it's 
conſtant attendant, there ſtill remain ſome other courts of 
a juriſdiction equally public and general: which take cogni- 
zance of other ſpecies of injuries, of an eccleſiaſtical, mili - 
tary, and maritime nature; and therefore are properly diſtin- 
guiſhed by the title of eccleſiaſtical courts, courts military, 


and courts maritime. 


I. BRroRE I deſcend to «conſider particular eccleſiaſtical 
courts, I muſt firſt of all in general premiſe, that in the time 
of our Saxon anceſtors there was no ſort of diſtinction be- 
tween the lay and the eccleſiaſtical juriſdiction: the county 
court was as much a ſpiritual as a temporal tribunal : the 
rights of the church were aſcertained and aſſerted at the ſame 
time, and by the ſame judges, as the rights of the laity. For 
this purpoſe the biſhop of the dioceſe, and the alderman, or 
in his abſence the ſheriff of the county, uſed to fit together 
in the county court, and had there the cognizance of all 
cauſes as well eccleſiaſtical as civil: a ſuperior deference be- 
ing paid to the biſhop's opinion in ſpiritual matters, and to 
that of the lay judges in temporal. This union of power 
was very advantageous to them both: the preſence of the 


a Celeberrimo buic conventui epiſcopus Jura divina, alter bumana Pot ulum edocers, 
et alder marnus interſunto ; quorum alter LL. Eadgar. c. 5. 
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biſhop added weight and reverence to the ſheriff's proceed- 
ings; and the authority of the ſheriff was equally uſeful to 
the biſhop, by enforcing obedience to his decree in ſuch re- 
ſraftory offenders, as would otherwiſe have deſpiſed the 
thunder of mere cccleſiaſtical cenſures. 


Bur ſo moderate and rational a plan was wholly incon- 
ſiſtent with thoſe views of ambition, that were then forming 
by the court of Rome. It ſoon became an eſtabliſhed maxim 
in the papal ſyſtem of policy, that all eccleſiaſtical perſons 
and all eccleſiaſtical cauſes ſhould be ſolely and entirely ſub- 
ject to eccleſiaſtical juriſdiction only: which juriſdiction was 
ſuppoſed to be lodged in the firſt place and immediately in 
the pope, by divine indefeaſible right and inveſtiture from 
Chriſt himſelf ; and derived from the pope to all inferior tri- 
bunals. Hence the canon law lays it down as a rule, that 
& facerdotes a regibus honorandi ſunt, non judicand: * ;” and 
places an emphatical reliance on a fabulous tale which it tells 

of the emperor Conſtantine : that when ſome petitions were 
brought to him, imploring the aid of his authority againſt 
certain of his biſhops, accuſed of oppreſſion and injuſtice, 
he cauſed (ſays the holy canon) the petitions to be burnt in 
their preſence, diſmiſſing them with this valediction; “ ze 
cc et inter ves cauſas veſtras diſcutite, quia dignum non eft ut nos 


« fudicemus Deos ©.” 
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Ir was not however till after the Norman conqueſt, that 
this doctrine was received in England; when William J. 
(whoſe title was warraly eſpouſed by the monaſteries which 
he liberally endowed, and by the foreign clergy, whom he 
brought over in ſhoals from France and Italy and planted in 
the beſt preferments of the Engliſh church) was at length 
prevailed upon to eſtabliſh this fatal incroachment, and ſe- 
parate the eccleſiaſtical court from the civil: whether actu- 
ated by principles of bigotry, or by thoſe of a more refined 
policy, in order to diſcountenance the laws of king Edward 
abounding with the ſpirit of Saxon liberty, is not altogether 


b Decret. part. 2. ca. 11. qu, 1. c. 41. CI. d. 
certain. 


ain. 
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certain, But the latter, if not the cauſe, was undoubtedly 
the conſequence, of this ſeparation : for the Saxon laws were 
ſoon overborne by the Norman juſticiaries, when the county 
court fell into diſregard by the biſhop's withdrawing his pre- 
ſence, in obedience to the charter of the conqueror ; which 
prohibited any ſpiritual cauſe from being tried in the ſecular 
courts, and commanded the ſuitors to appear before the 


bilhop only, whoſe deciſions were directed to conform to the 
canon law. 


KING Henry the firſt, at his acceſſion, among other reſto- 
rations of the laws of king Edward the confeſſor, revived this 
of the union of the civil and eccleſiaſtical courts fo Which 
was, according to fir Edward Coke s, after the great heat of 
the conqueſt was paſt, only a reſtitution of the antient law 
of England. This however was ill reliſhed by the popiſh 
clergy, who, under the guidance of that arrogant prelate 
archbiſhop Anſelm, very early diſapproved of a meaſure that 
put them on a level with the profane laity, and ſubjected ſpi- 
ritual men and cauſes to the inſpection of the ſecular magiſ- 
trates : and therefore in their ſynod at Weſtminſter, 3 Hen. I. 
they ordained that no biſhop ſhould attend the diſcuſſion of 
temporal cauſes®; which ſoon diſſolved this newly effected 
union. And when, upon the death of king Henry the firſt, 


4 Hale. Hiſt, C. L. 102. Selden. in eant ad comitatus et bundreda, ſicut fece- 
Eadm. p. 6. 1.24. 4 Inſt. 259. Wilk. rint tempore regis Edevardi. (Cart. 


LL. Angl. Sax. 292. 

* Nullus epiſcopus vel archidiaconus de 
legibus epiſcopalious amplius in bundret 
placita teneant, nec cauſam quae ad regimen 
on marum pertinet ad judicium ſecularium 
burinum adducant : ſed quicunque ſecun- 
dum epiſcopales leges, de quacunque cau'a 
vel culpa interpellatus fuerit, ad locum, 
quem ad hoc epifcopus elegerit et nemina- 
vert, veniat; ibigue de cauſa ſua on- 
acat ; et nin ſecundum bundret, ſed ſecun- 
dum «anoncs et epilcopales li ges, rettum Die 
et ꝙ iſcopo ſuo faciat. 


ele et praccipic, ut omnes de comitatu 


Hen. I. in Spelm. cod. wet. legum. 305.) 
And what is here obſcurely hinted at, is 
fully explained by his code of laws extant 
in the red book of theexchequer, though 
in general but of doubtful authority, 
cap. S. Gereralia cemitatuum placita cer ii 
ioc is et wicibus teneantur. Inter ſint autem 
epiſcopi, comites, S c, & apgartur primo 
deb.ta verae chriftianitatis jura, ſecundo 
regis placita, peſtremo caujae ſirgulorum 
d.yris ſatisfuttionibus expleartur, 

8 2 Inſt. 70. 

h Ne epiſcepi ſaecularium placitorum 
upcum ſ:ſcipiants Spelm. Cod. 301. 
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the uſurper Stephen was brought in and ſupported by the 
clergy, we find one article of the oath which they impoſed 
upon him was, that eccleſiaſtical perſons and ecclefiaſtical 
cauſes ſhould be ſubject only to the biſhop's juriſdiftion !. 
And as it was about that time that the conteſt and emulation 
began between the laws of England and thoſe of Rome k, 
the temporal courts adhering to the former, and the ſpiritual 
adopting the latter as their rule of proceeding, this widened 
the breach between them, and made a coalition afterwards 
impracticable; which probably would elſe have been effected 
at the general reformation of the church, 


In briefly recounting the various ſpecies of eccleſiaſtical 
courts, or, as they are often ſtiled, courts chriſtian, ( curiae 
chriſtianitatis ) J ſhall begin with the loweſt, and ſo aſcend 
gradually to the ſupreme court of appeal l. 


1. Tux archdeacon's court is the moſt inferior court in the 
whole eccleſiaſtical polity. It is held in the archdeacon's ab- 
ſence before a judge appointed by himſelf, and called his oſſi- 
cial : and it's juriſdiction is ſometimes in concurrence with, 
ſometimes in excluſion of, the biſhop's court of the dioceſe. 
From hence however by ſtatute 24 Hen. VIII. c. 12. an ap- 
peal lies to that of the biſhop. 


2. THE conſiſtory court of every dioceſan biſhop is held in 
their ſeveral cathedrals, for the trial of all eccleſiaſtical cauſes 
ariſing within their reſpective dioceſes. The biſhop's chan- 
cellor, or his commiſſary, is the judge; and from his ſen- 
tence an appeal lies, by virtue of the ſame ſtatute, to the 
archbiſhop of each province reſpectively. 


3. Tar court of arches is a court of appeal belonging to 
the archbiſhop of Canterbury; whercof the judge is called 
{ 65 J] the dean of the arches ; becauſe he antiently held his court in 


i Ibid. 310. eccleſſaſtical law, Wood's irflitute ef 
k See Vol. I. introd. § r. the common law, and Oughton's erde 


For farther particulars ſee Burn's judiciorum. 
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the church of St. Mary le bw, (ſanta Maria de arcubus } 
though all the principal ſpiritual courts are now holden at 
doCEtors' commons. His proper juriſdiction is only over the 
thirteen peculiar pariſhes belonging to the archbiſhop in Lon- 
don; but the office of dean of the arches having been for a 
long time united with that of the archbiſhop's principal offi- 
cial, he now, in right of the laſt mentioned office, (as doth 
alſo the official principal of the archbiſhop of York) receives ' 
and determines appeals from the ſentences of all inferior 
eccleſiaſtical courts within the province. And from him an 
appeal lies to the king in chancery (that is, to a court of 
delegates appointed under the king's great ſeal). by ſtatute 
25 Hen. VIII. c. 19. as ſupreme head of the Engliſh church, 
in the place of the biſhop of Rome, who formerly exerciſed 
this juriſdiction ; which circumſtance alone will furniſh the 
reaſon why the popiſh clergy were ſo anxious to ſeparate the 
ſpiritual court from the temporal. 


4. Tux court of peculiars is a branch of and annexed to 
the court of arches. It has a juriſdiction over all thoſe pariſhes. 
diſperſed through the province of Canterbury in the midſt of 
other dioceſes, which are exempt from the ordinary's juriſ- 
diction, and ſubject to the metropolitan only. All eccleſi- 
aſtical cauſes, ariſing within theſe peculiar or exempt juriſ- 
dictions, are, originally, cognizable by this court; from 
which an appeal lay formerly to the pope, but now by the 
ſtatute 25 Hen. VIII. c. 19. to the king in chancery. 


5. THE prerogative court is eſtabliſhed for the trial of all 
teſtamentary cauſes, where the deceaſed hath left bona nota- 
bilia within two different dioceſes. In which caſe the pro- 
vate of wills belongs, as we have formerly ſeen v, to the 
archbiſhop of the province, by way of ſpecial prerogative. 
And all cauſes relating to the wills, adminiſtrations, or lega- 
cies of ſuch perſons are, originally, cognizable herein, be- 
fore a judge appointed by the archbiſhop, called the judge 


of the prerogative court; from whom an appeal lies by { 66 J 


m Book II. ch. 32. 
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ſtatute 25 Hen. VIII. c. 19. to the king in chancerv, in- 
ſtead of the pope as formerly. 


I pass by ſuch eccleſiaſtical courts, as have only what is 
called a vslntary, and not a contentious, juriſdiction 3 which 
are merely concerned in doing or ſelling what no one oppoſes, 
and which keep an open office for that purpoſe, (as granting 
diſpenſations, licences, faculties, and other remnants of the 
papal extortions) but do not concern themſelves with admi- 
niſtring redreſs to any injury: and ſhall proceed to 


6. THe great court of appeal in all eceleſiaſtical cauſes, 
viz. the court of delegates,” judices delegati, appointed by the 


king's commiſhon under his great ſeal, and ifluing out of 
chancery, to repreſent his royal perſon, and hear all appeals 


to him made by virtue of the before- mentioned ſtatute of 
Henry VIII. This commiſſion is frequently filled with lords, 
ſpiritual and temporal, and always with judges of the courts at 
Weſtminſter, and doctors of the civil law. Appeals to Rome 
were always looked upon by the Engliſh nation, even in the 
times of popery, with an evil eye; as being contrary to the 
liberty of the ſubject, the honour of the crown, and the inde- 
pendence of the whole realm; and were firſt introduced in 
very turbulent times in the fixteenth year of king Stephen 
CA. D. 1151.) at the ſame period (fir Henry Spelman ob- 
ſerves) that the civil and canon laws were firſt imported into 
England. But, in a few years after, to obviate this grow- 
ing practice, the conſtitutions made at Clarendon, 11 Hen. II. 
on account of the diſturbances raiſed by archbiſhop Becket 
and other zealots of the holy ſee, expreſsly declare , that ap- 
peals in cauſes eccleſiaſtical ought to lie, from the archdeacon 
to the dioceſan ; from the dioceſan to the archbiſhop of the 
province; and from the archbiſhop to the king; and are not to 
proceed any farther without ſpecial licence from the crown. 
But the unhappy advantage that was given in the reigns of 
king John, and his ſon Henry the third, to the encroaching 


i 67 7 uu er of the pope, who was ever vigilant to improve all op- 
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portunities of extending his juriſdiction hither, at length ri- 
veted the cuſtom of appealing to Rome in cauſes eccleſiaſtical 
ſo ſtrongly, that it never could be thoroughly broken off, till 
the grand rupture happened in the reign of Henry the eighth; 
when all the juriſdiction uſurped by the pope in matters ec- 
cleſiaſtical was reſtored to the crown, to which it originally 
belonged : ſo that the ſtatute 25 Hen, VIII. was but declara- 
tory of the antient law of the realm”. But in caſe the king 
himſelf be party in any of theſe ſuits, the appeal does not 
then lie ro him in-chancery, which would be abſurd ;' but, 
by the ſtatute 24 Hen. VIII. c. 12. to all the biſhops of the 
realm, aſſembled in the upper houſe of convocation (1). 


7. A COMMISSION of review is a commiſhon ſometimes 
granted, in extraordinary caſes, to reviſe the ſentence of the 
court of delegates z when it is apprehended they have been 
led into a material error. This commiſſion the king may 
grant, although the ſtatutes 24 & 25 Hen. VIII. before cited 
declare the ſentence of the delegates definitive: becauſe the 
pope as ſupreme head by the canon law uſed to grant ſuch 
commiſſion of review; and ſuch authority as the pope here- 
tofore exerted, is now annexed to the crown 4 by ſtatutes 
26 Hen, VIII. c. 1. and 1 Eliz. c. 1. But it is not matter 
of right, which the ſubject may demand ex debito juftitiae ; 


but merely a matter of favour, and which therefore is often 
denied, bh 


THEsr are now the principal courts of eccleſiaſtical juriſ- 
diction z none of which are allowed to be courts of record: 


p 4 Inſt. 341. 8 id. 


— 


(1) No ſuch aſſembly can exiſt as all the biſhops of the realm in 
any houſe of convocation. But the ſtatute ſays, that the appeal 
thall be to the biſhops, abbots, and priors of the upper houſe of the 
convocation of the province, in which the cauſe of the uit aries. 
Therefore in the province of York, the appeal lies now to the arch- 
biſhop and his three biſſiops. In the province of Canterbury, to 
the reit of the bench of biſhops. See 1 vol. 280. n. 24. 


no 
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no morc than was another much more formidable juriſdiction, 
but now deſervedly annihilated, viz, the court of the king's 
high commiſſion in cauſes eccleſiaſtical. This court was erect- 
ed and united to the regal power © by virtue of the ſtatute 
1 Eliz. c. 1. inſtead of a larger juriſdiction which had before 
been exerciſed under the pope's authority. It was intended 
L 68 1 to vindicate the dignity and peace of the church, by reform- 
ing, ordering, and correcting the eccleſiaſtical ſtate and per- 
ſons, and all manner of errors, hereſies, ſchiſms, abuſes, 
offences, contempts, and enormities. Under the ſhelter of 
which very general words, means were found. in that and the 
two ſucceeding reigns, to veſt in the high eommiſſoners ex- 
traordinary and almoſt deſpotic powers, of fining and im- 
priſoning; which they exerted much beyond the degree of 
the offence itſelf, and frequently over offences by no means 
of ſpiritual cognizance. For theſe reaſons this court was 
juſtly aboliſhed by ſtatute 16 Car. I. c. 11. And the weak 
and illegal attempt that was made to revive it, during the 


reign of king James the ſecond, ſerved only to haſten that 
infatuated priace's ruin. 


II. NexT, as to the courts military. The only court of 
this kind known to, and eſtabliſhed by, the permanent laws 
of the land, is the court of ch:valry, formerly held before the 
lord high conſtable and earl marſhal of England jointly ; but 
ſince the attainder of Stafford duke of Buckingham under 
Henry VIII. and the conſequent extinguiſhment of the office 
of lord high conſtable, it hath uſually with reſpect to civil 
matters been held before the earl marſhal only *. 'This court 
by ſtatute 13 Ric. II. c. 2. hath cognizance of contracts and 
other matters touching deeds of arms and war, as well out of 
the realm as within it. And from it's ſentences an appeal 
lies immediately to the king in perſon*. This court was in 
great reputation in the times of pure chivalry, and afterwards 
during our connexions with the continent, by the territories 
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which our princes held in France: but is now grown almoſt 
entirely out of uſe, on account of the feebleneſs of it's juriſ- 
dition, and want of power to enforce it's judgments ; as it 
can neither fine nor impriſon, not being a court of record u. 


III. Tux maritime courts, or ſuch as have power and ju- 
riſdiction to determine all maritime injuries, ariſing upon the 


ſeas, or in parts out of the reach of the common law, are [ 6g ] 


only the court of admiralty, and it's courts of appeal, The 
court of admiralty is held before the lord high admiral of 
England, or his deputy, who is called the judge of the court. 
According to fir Henry Spelman *, and Lambard *, it was 
firſt of all erected by king Edward the third, It's proceedings 
are according to the method of the civil law, like thoſe of 
the eccleſiaſtical courts z upon which account it is uſually 
held at the ſame place with the ſuperior eccleſiaſtical courts, 
at doctors? commons in London. It is no court of record, 
any more than the ſpiritual courts, From the ſentences of 
the admiralty judge an appeal always lay, in ordinary courſe, 
to the king in chancery, as may be collected from ſtatute 
25 Hen. VIII. c. 19. which directs the appeal from the arch- 
biſhop's courts to be determined by perſons named in the 
king's commiſſion, like as in caſe of appeal from the ad- 
&« miral-court.” But this is alſo expreſsly declared by ſtatute 
8 Eliz. c. 5. which enaCts, that upon appeal made to the 
chancery, the ſentence definitive of the delegates appointed 
by commiſſion ſhall be final. 


AyrEALs from the vice-admiralty courts in America, and 
our other plantations and ſettlements, may be brought before 
the courts of admiralty in England, as being a branch of the 
admiral's juriſdiction, though they may alſo be brought be- 
fore the king in council. But in caſe of prize veſſols, taken 
in time of war, in any part of the world, and condemned in 
any courts of admiralty or vice admiralty as lawful prize, the 
appeal lies to certain commiſſioners of appeals conſiſting 


u 7 Mod. 127, W G3. x Ar belon. 41. 
5 chiefly 
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5 | chiefly of the privy council, and not to judges delegates, 
2 And this by virtue of divers treaties with foreign nations; by 
p which particular courts are eſtabliſhed in all the maritime 
; countries of Europe for the deciſion of this queſtion, whether 
l lawful prize or not: for this being a queſtion between ſub- 
1 jects of different ſtates, it belongs entirely to the law of na- 
* | tions, and not to the municipal laws of either country, to 
«ll determine it. 'The original court, to which this queſtion is 
5 L 70 ] permitted in England, is the court of admiralty; and the 
2 court of appeal is in effect the king's privy council, the 
— members of which are, in conſequence of treaties, com- 
b | miſſioned under the great ſeal for this purpoſe. In 1748, for 
5 0 the more ſpeedy determination of appeals, the judges of the 
5 |: courts of Weſtminſter-hall, though not privy counſellors, 
— were added to the commiſſion then in being. But doubts 
jk being conceived concerning the validity of that commiſſion, 
* on account of ſuch addition, the ſame was confirmed by 
ba ſtatute 22 Geo. II. c. 3. with a proviſo, that no ſentence 
j given under it ſhould be valid, unleſs a majority of the com- 
70 miſſioners preſent were actually privy counſellors. But this 
g | did not, I apprehend, extend to any future commiſſions: 
bl and ſuch an addition became- indeed totally unneceſſary in 
| | the courſe of the war which commenced in 1756; ſince, 


during the whole of that war, the commiſſion of appeals was 
regularly attended and all it's deciſions conducted by a judge, 
whoſe maſterly acquaintance with the law of nations was 
known and revered by every ſtate in Europe v. 


Y See the ſentiments of the preſident Pruſſian majeſty's Fæpeſtrion des mot f., 
Monteſquieu, and M. Vattel, (a ſubject Cc. AD: 1753. (Monteſquieu's letters, 
of the king of Pruſſia) on the anſwer 5 Mar. 1753. Vattel's droit de gens. 
tranſmitted by the Engliſh court to his J. 2. c. 7. $34.) 
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CHAPTER THE SIXTH, 


or COURTS as a EEOCIAL 
JURISDICTION. 


N the two preceding chapters we have conſidered the ſe- 
veral courts, whoſe juriſdiction is public and general; 
and which are ſo contrived that ſome or other of them may 
adminiſter redreſs to every poſſible injury that can ariſe in the 
kingdom at large. There yet remain certain others, whoſe 
juriſdiction is private and ſpecial, confined to particular ſpots 
or inftituted only to redreſs particular injuries. Theſe are 


1. THe foreſt courts, inſtituted for the government of the 


king's foreſts in different parts of the kingdom, and for the 
puniſhment of all injuries done to the king's deer or veniſon, 
to the vert or greenſwerd, and to the covert in which ſuch 
deer are lodged. Theſe are the courts of attachments, of re- 


gard, of ſwweinmote, and of juſtice-ſeat, The court of attach- 


mente, <voodmote, or forty days court, is to be held before 


the verderors of the foreſt once in every forty days*; and is 


inſtituted to inquire into all offenders againſt vert and veni- 
ſon®: who may be attached by their bodies, if taken with 


the mainour, (or mainoeuvre, a manu } that is, in the very act 


of killing veniſon or ſtealing wood, or preparing ſo to do, 
or by freſh and immediate purſuit after the act is done e; elſe, 
they muſt be attached by their goods. And in this forty days 


3 Cart. de foreft. 9 Hen, III. c. 8. © Catth. 79. 
d 4 Inft, 289. 
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court the foreſters or keepers are to bring in their attach- 
ments, or preſentments de viridi et venatione; and the ver- 
derors are to receive the ſame, and to enroll them, and to 
certify them under their ſeals to the court of juſtice-ſeat, or 
ſweinmote d: for this court can only inquire of, but not con- 
vict offenders. 2. The court of regard, or ſurvey of dogs, is 
to be holden every third year for the lawing or expeditation of 
maſtiffs, which is done by cutting off the claws and ball (or 


IL 72 ] pelote) of the forefeet, to prevent them from running after 
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deere. No other dogs but maſtiffs are to be thus lawed or ex- 
peditated, for none other were permitted to be kept within the 
precincts of the foreſt; it being ſuppoſed that the keeping of 
theſe, and theſe only, was neceſſary for the defence of a man's 
houſef. 3. The court of fweinmoete is to be holden before the 
verderors, as judges, by the ſteward of the ſweinmote thrice in 
every year, the ſweins or freeholders within the foreſt com- 
poſing the jury. The principal juriſdiction of this court is, 
firſt, to inquire into the oppreſſions and grievances committed 
by the officers of the foreſt ; © de ſuper-oneratione forgſtari- 
cc orumyet aliorum miniſtrorum fore}tae ; et de eorum oppreſſionibus 
cc populo regis illatis : and, ſecondly, to receive and try pre- 
ſentments certified from the court of attachments againſt of- 
fences in vert and veniſon". And this court may not only in-, 
quire, but convict alſo, which conviction ſhall be certified to 
the court of juſtice-ſeat under the ſeals of the jury; for this 
court cannot proceed to judgment i. But the principal court is, 
4. The court of Juſticesſeat, which is held before the chief 
Juſtice i in eyre, or chief itinerant judge, capitalis juſtitiarius 
in itinere, or his deputy; to hear and determine all treſpaſſes 
within the foreſt, and all claims of franchiſes, liberties, and 
privileges, and all pleas and cauſes whatſoever therein 
ariſing *. It may alſo proceed to try preſentments in the 
inferior courts of the foreſts, and to give judgment upon 
conviction of the ſweinmote. And the chief juſtice may 


d Cart. de foreſt. c. 16. h Stat. 34 Edw. I. c. 1. 
e Cart. de foreſt. c. 6. i 4 Inſt, 289. 

4 Inſt. 308. * Ibid. 291. 

£ Cart, de for eſt. c. 8. | 


therefore 
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therefore after preſentment made or indictment found, but 
not before l, iſſue his warrant to the officers of the ſoreſt to 
apprehend the offenders. It may be held every third year ; 


and forty days notice ought to be given of it's fitting. This 


court may fine and impriſon for offences within the foreſt v, 
it being a court of record: and therefore a writ of error lies 
from hence to the court of king's bench, to reQify and re- 
dreſs any mal-adminiſtrations of juſtice a; or the chief juſtice 
in eyre may adjourn any matter of law into-the court of 


king's bencho. Theſe juſtices in eyre were inſtituted by L 73 J 


king Henry II, A. D. 11847; and their courts were for- 
merly very regularly held: but the laſt court of juſtice-ſeat 
of any note was that holden in the reign of Charles I, before 
the earl of Holland; the rigorous proceedings at which are 
reported by fir William Jones. After the reſtoration another 
was held pro forma only, before the earl of Oxford à; but 
ſince the aera of the revolution in 1688, the foreſt laws have 


fallen into total diſuſe, to the great advantage of the 
ſubject (1 * „ 


IT. A erco > ſpecies of reſtricted courts is that of eom- 
miſſoners of ſewers. This is a temporary tribunal erected by 
virtue of a commiſſion under the great ſeal ; which formerly 
uſed to be granted pro re nata at the pleaſure of the crown”, 
but now at the diſcretion and nomination of the lord chan- 
cellor, lord treaſurer, and chief juſtices, purfuant to the 


I Stat. Edv. III. c. 8. Ric. II. c.4. P Hoveden. 


m 4 Inſt, 313. q North's life of Lord Guildford. 45. 
5 297. "of r F. N. B. 113. 
4 Inſt, 295. 


— . — — 


92 


* 


(1) All the foreſts, which were made after the conqueſt, exoept 
New Foreſt in Hampſhire created by William the Conqueror, were 
diſafforeſted by the charta de fereſta. The foreſt of Hampton 
Court was eſtabliſhed by the authority of parliament in the reign of 
Hen. VIII. The. number of foreſts in England is fixty-nine. 4 If. 
319. Charles I. enforced the odious foreſt laws, as a ſource of re- 
venue independent of the parliament, 
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ſtatute 23 Hen. VIII. c. 5. Their juriſdiction is to overlook 
the repairs of ſea banks and ſea walls; and the cleanſing of 
rivers, public ſtreams, ditches and other conduits, whereby 
any waters are carried off: and is confined to ſuch county or 
particular diſtrict as the commiſſion ſhall expreſsly name. 
The commiſſioners are a eourt of record, and may fine and 
impriſon for contempts * ; and in the execution of their duty 
1 may proceed by jury, or upon their own view, and may 
|| take order for the removal of any annoyances, or the ſafe- 
guard and conſervation of the ſewers within their commiſ- 
fion, either according to the laws and cuſtoms of Romney- 
marſh *, or otherwiſe at their own diſcretion. They may 
alſo aſſeſs ſuch rates, or ſcots, upon the owners of lands 
within their diſtrict, as they ſhall judge neceſfary : and, if 
any perſon refuſes to pay them, the commiſſioners may levy 
the ſame by diſtreſs of his goods and chattels; or they may, 
by ſtatute 23 Hen. VIII. c. 5. fell his freehold lands (and 
by the 7 Ann. c. 10. his copyhold alſo) in order to pay ſuch 
L 74 I cots or affeſſments. But their conduct is under the control 
of the court of king's bench, which will prevent or puniſh 
any illegal or tyrannical proceedings. And yet in the reign 
of king James I, (8 Nov. 1616) the privy council took 
upon them to order, that no action or complaint ſhould be 
proſecuted againſt the commiſſioners, unleſs before that 
board; and committed ſeveral to priſon who had brought 
fuch actions at common law, till they ſhould releaſe the ſame: 
and one of the reaſons for diſcharging fir Edward Coke from 
his office of lord chief juſtice was for countenancing thoſe 
legal proceedings v. The pretence for which arbitrary mea- 
ſures was no other than the tyrant's plea", of the neceſſity of 
unlimited powers in works of evident utility to the public, 
ce the ſupreme reaſon above all reaſons, which is the ſalva- 
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2 x Sid. 145. 

t Romney-marſh in the county of 
Kent, a tract containing 24,000 acres, 
is governed by certain antient and equi- 
fable laws of fewers, compoſed by Hen- 
ry de Bathe, a venerable judge in the 
reign of king Henry de third; from 


* 


which laws all eommiſſioners of ſewers 
in England may receive light and direc- 
tion. (4 Inſt. 276.) 

u Cro, Jac. 336. 

Moor 825. 826. See pag. 55. 

Milt. parad. loſt. iv. 393+ 
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te tion of the king's lands and people.” But now it is clearly 
held, that this (as well as all other inferior juriſdictions) is 


ſubject to the diſcretionary coercion of his majeſty's court of 
king's bench *. 


III. Tux court of e of aſſurance, when ſubſiſting, i 18 
erected in purſuance of the ſtatute 43 Eliz. c. 12. which re- 
cites the immemorial uſage of policies of aſſurance, « by 
« means whereof it cometh to paſs, upon the loſs or periſhing 
« of any ſhip, there followeth not the undoing of any man, 
ce but the loſs lighteth rather eaſily upon many than heavy 
tt upon few, and rather upon them that adventure not, than 
« upon thoſe that do adventure: whereby all merchants, 
« eſpecially thoſe of the younger ſort, are allured to venture 
ce more willingly and more freely: and that heretofore ſuch 
« aſſurers had uſed to ſtand ſo juſtly and preciſely upon their 
« credits, as few or no controverſies had ariſen thereupon 3 
« and if any had grown, the ſame had from time to time 
ce been ended and ordered by certain grave and diſcreet mer- 
« chants appointed by the lord mayor of the city of London; 


« as men by reaſon of their experience fitteſt to 3 


« and ſpeedily decide thoſe cauſes: but that of late years 


divers perſons had withdrawn themſelves from that courſe 
of arbitration, and had driven the aſſured to bring ſeparate 


actions at law againſt each aſſurer: it therefore enables the 
lord chancellor yearly to grant a ſtanding commiſſion to the 
judge of the admiralty, the recorder of London, two doctors 
of the civil law, two common lawyers, and eight merchants 


any three of which, one being a civilian or a barriſter, are 


thereby and by the ſtatute 13 & 14 Car. II. c. 23. empowered 
to determine in a ſummary way all cauſes concerning policies 
of aſſurance in London, with an appeal (by way of bill) to 
the court of chancery. But the juriſdiction being ſomewhat 
defeCtive, as extending only to London, and to no other 
aſſurances but thoſe on merchandize ?, and to ſuits brought 
by the aſſured only, and not by the inſurers*, rio ſuch com- 


x x Ventr. 66. Salk, 1406 


Y Styl, 166. 
2 J Show, 396. f 
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miſſion has of late years iſſued: but inſurance cauſes are now 
uſually determined by the verdict of a jury of merchants, and 
the opinion of the judges in caſe of any legal doubts; where · 
by the deciſion is more ſpeedy, ſatisfactory and final: though 
it is to be wiſhed, that ſome of the parliamentary powers in- 
veſted in theſe commiſſioners, eſpecially for the examination 
of witnefſes, either beyond the ſeas or ſpeedily going out of 
the kingdom“, could at preſent be adopted by the courts of 
Weſtminſter-hall, without requiring the conſent of parties. 


IV. Tut court of the mar/hulſva, and the palace court at 
Weſtminſter, though two diſtin& courts, are frequently 
confounded together. The former was originally holden 
before the ſteward and marſhal of the king's houſe, and was 
inſtituted to adminiſter juſtice between the king's domeſtic 
ſervants, that they might not be drawn into other courts, 
and thereby the king loſe their ſervice d. It was formerly 
held in, though not a part of, the awla regis ©; and, when 
that was ſubdivided, remained a diſtinct juriſdiction : hold- 
ing plea of all treſpaſſes committed within the verge 'of the 
court, where only one of the parties is in the king's domeſtic. 
ſervice, (in which cafe the inqueſt ſhall be taken by a jury 'of 
the country) and of all debts, contracts and covenants, where 
both of the contracting parties belong to the royal honſhold ; ' 
and then the inqueſt hall be compoſed" of men of the houf: | 


C 76” 1 hold only*. By the ſtatute of 13 Ric. II. ft. 1. c. 3. (in 1. 


firmance of the common law *©) the verge of the 5 in this 
reſpect extends for twelve miles round the king's place of re- 
fidencef. And, as this tribunal was never ſubject to the ju- 
riſdiction of the chief juſticiary, no writ of error lay from it 


2 Stat. 13 & 14 Car. II. c. 22. 83. the par ria, or privilege of the King's 


& 4+, palace, extended from hig palace gate. 
* r Bulitr. 211. to the diſtance of three miles, three fur- 
'EBlet. J. 2. c. 2. 2 longs, three acres, nine feet, nite 


4 Attice ſup, cart. 28 Edw. "i c. 3- palms, and nine barley, corns z as ap- 
stat. Edu. HI. c. 2. Io Edw. Ill. pears from a fragment of the rextus 
ſt. 2. c."2. * R-ffenfſis cited in Dr, Hicke's di _— | 

e Inſt. 548. epiſtel. 114. 

f By the antient Saxon conftitution 


| . 
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(though a court of record) to the king's bench, but only to 

parliaments, till the ſtatutes of 5 Edw. III. c. 2. and 10 Edw. 

III. ſt. 2. 0. 3. which allowed ſuch writ of error before the 
king in his place. But this court being -ambulatory, and 

obliged to follow the king in all his progreſſes, ſo that by the 

removal of the houſhold, actions were frequently diſconti- 

nuedb, and doubts having ariſen as to the extent of it's juriſ«: 
dictioni, king Charles I. in the fixth year of his reign by his 

letters patent erected a new court of record, called the curia 

palatii or palace court, to be held before the ſteward of the 

houſhold and knight marſhal, and the ſteward of the court, 

or his deputy z with juriſdiction to hold plea of all manner 
of perſonal actions whatſoever, which ſhall ariſe between any 

perties within twelve miles of his majeſty's palace at White- 
hall k. The court is now held once a week, together with 
the antient court of -marſhalſea, in the borough of South- 
wark : and a writ of error lies from thence to the court of 
king's bench, But if the cauſe is of any conſiderable con- 
ſequence, it is uſually removed on it's firſt commencement, 
together with the cuſtody of the defendant, either into the 
king's bench or common pleas, by a writ of habeas corpus cum 
cauſa : and the inferior buſineſs of the court hath of late years 
been much reduced, by the new courts of conſcience erected 
in the environs of London; in conſideration of which the 
four counſel belonging to theſe courts had falaries granted 
them for their lives by the ſtatute 23 Geo. II. c. 27. 


V. A rrrTH ſpecies of private courts of a limited, though 
extenſive, juriſdiction are thoſe of the principality of Wales 
which upon its thorough reduction, and the ſettling of it's 
polity in the reign of Henry the eighth!, were erected all over 
the country ; principally by the ſtatute 34 & 35 Hen, VIII, 
c. 26. though much had before been done, and the way pre- 
pared by the ſtatute of Wales, 12 Edw. I. and other ſtatutes. 
By the ſtatute of Henry the eighth before-mentioned, courts- 


E 1 Bulſtr. 211, 10 Rep. 79. k 1 Sid. 180. Salk. 439. 
h F. N. B. 241. 2 Inſt. 548. See vol. I. introd. & 4. 
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baron, hundred, and county courts are there eſtabliſhed as in 
England. A ſeſſion is alſo to be held twice in every year in 
each county, by judges® appointed by the king, to be called 
the great ſeſſions of the ſeveral counties in Wales: in which 
all pleas of real and perſonal actions ſhall be held, withtheſame 
form of proceſs and in as ample a manner as in the court of 
common pleas at Weitminſter": and writs of error ſhall lie 
from judgments therein (it being a court of record)to the court 
of king's bench at Weſtminſter. But the ordinary original 
writs of proceſs of the king's courts at Weſtminſter do not run 
into the principality of Waleso: though proceſs of execution 
does®; as do alſo prerogative writs, as writs of certiorari, 
quo minus, mandamus, and the like 2. And even in cauſes be- 
tween ſubject and ſubject, to prevent injuſtice through family 
faCtions or prejudices, it is held lawful (in cauſes of freehold 
at leaſt, and it is uſual in all others) to bring an action in the 
Engliſh courts, and try the ſame in the next Engliſh county 
adjoining to that part of Wales where the cauſe ariſes*, and 
wherein the venue is laid. But, on the other hand, to prevent 
trifling and frivolous ſuits it is enacted by ſtatute 13 Geo. 
III. c. 51. that in perſonal actions, zried in any Engliſh 
county, where the cauſe of action aroſe, and the defendant 
reſides in Wales, if the plaintiff ſhall not recaver a verdict for 
ten pounds, he ſhall be nonſuited and pay the defendant's coſts, 


| unleſs it be certified by the judge that the freehold or title 


came principally in queſtion, or that the cauſe was proper to 


[ 78 Jbetried in ſuch Engliſh county. And if any zranſttory action, 


the cauſe whereof aroſe and the defendant is reſident in 
Wales, ſhall be brought in any Engliſh county, and the plain. 
tiff ſhall not recover a verdict for ten pounds, the plaintiff 
ſhall be nonſuited, and ſhall pay the defendant's coſts, de- 
ducting thereout the ſum recoyered hy the verdict. 


m Stat. 18 Eliz. c. 9, * 2 Roll. Rep. 141. 
un See, for farther regulation of the Þ 2 Bulſtr. 156. 2 Saund. 193. 
practice of theſe courts, ſtat. 5 Eliz. Raym. 206. 
c. 25. $Eliz.c, 20.8 Geo. i. c. 25. §6. q Cro. Jac. 484. 
6 Geo. II. c. 14. 13 Geo. III. c. 51. 1 Vaugh. 413, Hardr. 66. 
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VI. Tux court of the duchy chamber of Lancaſter is ano- 
ther ſpecial juriſdiction, held before the chancellor of the 
duchy or his deputy concerning all matter of equity relating 
to lands holden of the king in right of the duchy of Lancaſ- 
ter ſ: which is a thing very diſtin& from the county palatine, 
(which hath alſo it's ſeparate chancery, for ſealing of writs, 
and the like*) and comprizes much territory which lies at a 
vaſt diſtance from it; as particularly a very large diſtrict ſur- 
rounded by the city of Weſtminſter, The proceedings in 
this court are the ſame as on the equity ſide in the courts of 
exchequer and chancery*; ſo that it ſeems not to be a court 
of record: and indeed it has been holden that thoſe courts: 
have a concurrent juriſdiction with the ins court, and may 
take cognizance of the ſame caules . 


VII. ANOTHER ſpecies of private courts, which are of a. 
limited local juriſdiction, and have at the ſame time an ex- 


cluſive cognizance of pleas, in matters both of law and 


equity, are thoſe which appertain to the counties palatine; 
of Cheſter, Lancaſter, aud Durham, and the royal franchiſe 
of Ely”, In all theſe, as in the principality of Wales, the 
king's ordinary writs, iſſuing under the great ſeal out of 
chancery, do not run; that is, they are of no force, For, 
as originally all ura regalia were granted to the lords of theſc 
eounties palatine, they had of courſe the ſole adminiſtration 
of juſtice, by their own judges appointed by themſelves and 
not by the crown. It would therefore be incongruous for the 
king to ſend his writ to direct the judge of another's court in 
what manner to adminilter juſtice hetween the ſuitors. But 
when the privileges of theſe counties palatine and franchiſes 
were abridged by ſtatute 27 Hen. VIII. c. 24. it was alſo en- 


acted, that all writs and proceſs ſhould be made in the king's [ 79 J 


name, but ſhould be z:/7e'd or witneſſed in the name of the 
owner of ie franchiſe, Wherefore all writs, whereon actions 


Hob. 77. 2 Lev. 24. Hard. 177. 
s 1 Ventr. 257. Y 4 Inſt: 213. 218. Finch. R. 452. 
t 4 Inſt. 2c 6. See vol. I. introd. & 4. 


1 1 Chan, Rep. 55. Toth. 145. 
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are founded, and which have current authority here, muſt be 
under the ſeal of the reſpective franchiſes; the two former of 
which are now united to the crown, and the two latter under 
the government of their ſeveral biſhops. And the judges of 
aſſiſe, who fit therein, fit by virtue of a ſpecial commiſſion from 
the owners of the ſeveral franchiſes, and under the ſeal thereof; 
and not by the uſual commiſſion under the great ſeal of Enge 
land. Hither alſo may be referred the courts of the cingue 
ports, or five moſt important havens, as they formerly were 
eſteemed, in the kingdom; viz. Dover, Sandwich, Romney, 
Haſtings, and Hythe; to which Winchelſey and Rye have 
been ſince added: which have alſo fimilar franchiſes in many 
reſpects* with the counties palatine, and particularly an ex- 
cluſive juriſdiftion, (before the mayor and jurats of the ports) 
in which excluſive juriſdiction the king's. ordinary writ does 
not run. A writ of error lies from the mayor and jurats of 
each port to the lord warden of the cingue ports, in his court 
of Shepway ; and from the court of Shepway to the king's 


bench. So likewiſe a writ of error lies from all the other 


juriſdictions to the ſame ſupreme court of judicature *, as an 
enſign of ſuperiority reſerved to the crown at the original 
creation of the franchiſes. And all prerogative writs (as thoſe 
of habeas corpus, prohibition, certiorari, and mandantus ) may 
iſſue for the fame reaſon to all theſe exempt juriſdictions *; 
becauſe the privilege, that the king's writ runs not, muſt le 
intended between party and party, for there can be no ſuch 


privilege againſt the king *, 


VIII. Tur ſtannary courts in Devonſhire and Cornwall, 
for the adminiſtration of juſtice among the tinners therein, 
are alſo courts of record, but of the fame private and exclu- 
five nature. They are held before the lord warden and his 
ſubſtitutes, in virtue of a privilege granted to the workers in 
the tinmines there, to ſue and be ſued only in their own 


x x Sid. 166. | 62. 4 Inſt. 38. 214. 218, 
y Jenk. 71. Dyverſyte des courts. t. a 1 Sid. 92. 
bank. le roy. 1 Sid. 356. d Cro, Jace 543. 

# Bro. Ar. t. errer. 74+ 101. Davis. IR” 


M8. 


courts, 
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courts, that they may not be drawn from their buſineſs 
which is highly profitable to the public, by attending their 
lawſuits in other courts ©. The privileges of the titiners are 
confirmed by a charter, 33 Edw. I. and fully expounded by 
a private ſtatute", 50 Edw. III. which has ſince been ex- 
plained by a public act, 16 Car. I. c. 15. What relates to 
our preſent purpoſe is only this: that all tinners and labourers 
in and about the ſtannaries ſhall, during the time of their 
working therein bona fide, be privileged from ſuits of other 
courts, and be only impleaded in the ſtannary court in all 
matters, excepting pleas of land, life, and member. No 
writ of error lies from hence to any court in Weſtminſter- 
hall; as was agreed by all the judges* in 4 Jac. I. But an 
appeal lies from the ſteward of the court to the under- warden; 
aud from him to the lord-warden; and thence to the privy 
council of the prince of Wales, as duke of Cornwallf, when 
he hath had livery or inveſtiture of the ſame ?. And from 
thence the appeal lies to the king himſelf, in the laſt reſortÞ. 


IX. Txz ſeveral courts within the city of London, and 
other cities, boroughs, and corporations throughout the king- 
dom, held by preſcription, charter, or act of parliament, are 
alſo of the ſame private and limited ſpecies. It would exceed' 
the deſign and compaſs of ourpreſent inquiries, if I were to en- 
ter into a particular detail of theſe, and to examine the nature 
and extent of their ſeveral juriſdictions, It may in general be 
ſuſficient to ſay, that they aroſe originally from the favour of 
the crown to thoſe particular diſtricts, wherein we find them 
erected, upon the ſame principle that hundred-courts, and the 
like, were eſtabliſhed; for the convenience of the inhabitants, 
that they may proſecute their ſuits, and receive juſtice at home: 


© 4 Inſt. 232. error lies to the ccurt of buſtings, before 
@ See this at length in 4 Inſt. 232. the mayor, recorder, and ſheriffs ; and 
© 4 Inſt, 231. from thence to juſtices appointed by the 
f Ibid. 230. king's commiſſion, who uſed to fit in 
b 3 Bulſt. 183. the church of St. Martin /e grand. 
h Doderidge hiſt. of Cornw. 944 (F. N. B. 32.) And from the judgement 


1 The chief of thoſe in London are of thoſe juſtices a writ of ertor lies im- 
the ſheriffs courts, holden before their medistely to the houſe of lords. 
Reward or judge; from which a writ of | 


that, 
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that, for the moſt part, the courts at Weſtminſter-hall have a 
concurrent juriſdiction with theſe, or elſe a ſuper-intendency 
over them; and are bound by the ſtatute 19 Geo. III. c. 70. 

tq give aſſiſtance to ſuch of them as are courts of record, by 
iſſuing writs of execution, where the perſon or effects of 
the defendant are not within the inferior juriſdiction : and 
that the proceedings in theſe ſpecial courts ought to be ac- 
cording to the courſe of the common law, unleſs otherwiſe 
ordered by parliament ; for though the king may erect new 
courts, yet he cannot alter the eſtabliſhed courſe of law. 


Bur there is one ſpecies of courts, conſtituted by act of 
parliament, in the city of London and other trading and 
populous diſtricts, which in their proceedings ſo vary from 
the courſe of the common law, that they may deſerve a more 
particular conſideration, I mean the courts of requeſts, or 
courts of conſcience, for the recovery of ſmall debts, The 
firſt of theſe was eſtabliſhed in London, ſo early as the reign 
of Henry the eighth, by an act of their common council; 
which however was certainly inſufficient for that purpoſe and 
Hlegal, till confirmed by ſtatute 3 Jac. I. c. 15. which has 
fince been explained and amended by ſtatute 14 Geo. II. c. 10. 
IJ he conſtitution is this: two aldermen, and four commoners, 
fit twice a week to hear all cauſes of debt not exceeding the 
value of forty ſhillings; which they examine in a ſummary 
way, by the oath of the partics or other witneſſes, and make 
ſuch order therein as is conſonant to equity and good con- 
ſcience, The time and expenſe of obtaining this ſummary 
redreſs are very inconſiderable, which make it a great benefit 
to trade; and thereupon divers trading towns and other diſ- 
tricts have obtained acts of parliament, for eſtabliſhing in 


them courts of conſcience upon nearly the fame plan as that 
in the city of London (2). 


J Salk. 144. 263. 


* 


—_—. 
nd 


(2) By the 25 Geo. III. c. 45. and 26 Geo. III. c. 38. no 


| debtor or defendant, in any court for the recovery of ſmall debts, 


where 


ts, 
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Tux anxious deſire, that has been ſhewn to obtain theſe 
ſeveral acts, proves clearly that the nation in general is truly 
ſenſible of the great inconvenience, ariſing from the diſuſe of 


the antient county and hundred courts; wherein cauſes of 


this ſmall value were always formerly decided, with very 
little trouble and expenſe to the parties. But it is to be fear- 
ed, that the general remedy which of late hath been princi- 
pally applied to this inconvenience, (the erecting theſe new 
juriſdictions) may itſelf be attended in time with very ill 
conſequences: as the method of proceeding therein is entirely 
in derogation of the common law; as their large diſeretionary 


powers create a petty tyranny in a ſet of ſtanding commiſ- 


ſioners; and as the diſuſe of the trial by jury may tend to 
eſtrange the minds of the people from that valuable prerogative 
of Engliſhmen, which has already been more than ſufficiently 
excluded in many inſtances. How much rather is it to be 
wiſhed, that the proceedings in the county and hundred- 
courts could again be revived, without burthening the free- 
holders with too frequent and tedious attendances; and at 
the ſame time removing the delays that have inſenſibly crept 
into their proceedings, and the power that either party have 
of transferring at pleaſure their ſuits to the courts at Weſt- 
minſter! And we may with ſatisfaction obſerve, that this 
experiment has been actually tried, and has ſucceeded in the 
populous county of Middleſex 3 which might ſerve as an 
example for others. For by ſtatute 23 Geo. II. c. 33. it is 
enacted, 1. That a ſpecial county court ſhall be held, at 
leaſt once a month, in every hundred of the county of Middle- 
ſex, by the county clerk. 2. That twelve freeholders of that 
hundred, qualified to ſerve on juries, and ſtruck by the ſheriff, 


il. 


where the debt does not exceed twenty ſhillings, ſhall be committed 
to priſon for more than twenty days, and if the debt does not ex- 
ceed forty ſhillings, for more than forty days ; unleſs it be proved 
to the ſatisſaction of the court, that he has money or goods which 
he fraudulently conceals, and in the firſt caſe the impriſonment may 
be extended to thirty days, and in the latter to ſixty. 


ſhall 
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83 PRIVATE Boo III. 
mall be fummoned to appear at ſuch coutt by rotation; fo as 
none ſhall be ſummoned oftener than onte # year. 3. That 
in all cauſes, not exceeding the value of forty Thillings, the 
county clerk and twelve ſuitors ſhall proceed in a ſummary 
way, examining the parties and witneſſes on oith, without the 
formal proceſs antiently uſed i and ſhall make ſuch order there- 
in as they ſhall judge agreeable to confcience. 4. That no 
plaints ſhall be removed ont of this court, by any proceſs what- 
ſoever; but the determination herein ſhall be final.” 5. That if 
any action be brought in any of the ſuperior eourts againſt a 
perſon reſident in Middleſex, for a debt or contract, upon the 
trial whereof the jury ſhall find leſs than 405. damages, the 
plaintiff ſhall recover no coſts, but ſhall-pay the defendant 
double coſts ; unleſs upon ſome ſpecial circumſtances, to be 
certified by the judge who tried it. 6. Laſtly, a table'of very 
moderate fees is preſcribed and ſet down in the act; which 
are not to be exceeded upon any account whatſoever. This is 
2 plan entirely agreeable to the conſtitution and genius of the 
nation: calculated to prevent a multitude of vexatious actions 
in the ſuperior courts; and at the ſame time to give honeſt 
creditors an opportunity of recovering ſmall ſums; which 
now they are frequently deterred from by the expenſe of a 
ſuit at law : a plan which, one would think, wants only to be 
generally known, in order to it's univerſal reception. 


X. THERE is yet another ſpecies of private courts, which 
I muſt not paſs over in ſilence : viz. the chancellor's courts 
in the two univerſities of England. Which two learned 
bodies enjoy the ſole juriſdiction, in excluſion of the king's 


D 84 7 courts, over all civil actions and ſuits whatſoever, when a 


ſcholar or privileged perſon is one of the parties; excepting 
in ſuch caſes where the right of freehold is concerned. And 
theſe by the univerſity charter they are at liberty to try and 
determine, either according to the common law of the land, 
or according to their own local cuſtoms, at their diſcretion z 
which has generally led them to carry on their proceſs in a 
courſe much conformed to the civil law, for reaſons ſuffi- 
giently explained in a former volume *, 


k Vol. I. introd. & 1, 
THESE 
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Tuxsz privileges were granted, that the ſtudents might 
not be diſtracted from their ſtudies by legal proceſs from diſs 


tant courts, and other forenſic avocations. 


84 


And privileges of 


this kind are of very high antiquity, being generally enjoyed 
by all foreign univerſities as well as our own, in conſequenca 
(I apprehend). of a conſtitution of the emperor Frederick, 


A. D. 115801. 


Bat 28 to England in particular, the oldeſt; 


charter that I have ſeen, containing this grant to the univer- 
Gty of Oxford, was 28 Hen. III. A. D. 1244. And the fame 
privileges were confirmed and enlarged by almoſt every ſuc- 
ceeding prince, dawn to king Henry the eighth; in the 
fourteenth yeax of whoſe reign the largeſt and molt extencve, 
charter of all was granted. One ſimilar to which was after - 
wards granted to Cambridge in the third year of queen Eliza- 
beth. But yet, notwithſtanding theſe charters, the privileges 
granted therein, of proceeding in a courſe: different from the 
law-of the land, were of ſo high a nature, that they were» 
held to be invalid; for though the king might erect new: 
courts, yet he could not alter the courſe of law by his letters 
Therefore in the reign of queen Elizabeth au act of 
parliament was obtained”, confirming all the charters of the 
two univerſities, and thoſe of 14 Hen. VIII. and 3 Eliz. by: 
name. Which 3/ % d act, as fir Edward Coke entitles it“, 
eſtabliſhed this high privilege without any doubt or oppoſi- 
: or, as fir Matthew Hale? very fully expreſſes the ſenſe 


patent, 


tion? : 


of the common law and the operation of the act of ;paulia- WS 


ment, „ although king Henry the eighth, 14 A, R. ſui, 
« granted to the univerſity a liberal charter, to proceed ac- 
« cording to the uſe of the univerſity; viz. by a courſe much 
© conformed to the civil law; yet that charter had not been 
&« ſufficient to have warranted ſuch proceedings without the 


« help of an act of parliament. 


And therefore in 13 Eliz, 


ce an act paſſed, whereby that charter was in effect enacted; 
« and it is thereby that at this day they have a kind of civil 
* law procedure, even in matters that are of themſelves of 


Cad. 4. tit. 13. 
m 13 Elia. e. 29. 


o lenk. Cent. 2. pl. 83. Cent. 3. 
pl. 33. Hardr. 504. Godbolt, 201, _ 
8 4 Inſt. 227. ? Hiſt. C. IL. 33. 
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* common law cognizance, where either of the parties is 
« privileged.” 


Tars privilege, ſo far as it relates to civil cauſes, is exer- 
eiſed at Oxford in the chancellor's court; the judge of which 
is the vice-chancellor, his deputy, or aſſeſſor. From his 
ſentence an appeal lies to delegates appointed by the congre- 
gation; from thence to other delegates of the houſe of con- 
vocation ; and if they all three concur in the ſame ſentence 
It is final, at leaſt by the ſtatutes of the univerſity a, accord- 
ing to the rule of the civil law". But, if there be any diſ- 
cordance or variation in any of the three ſentences, an appeal 
tes in the laſt reſort to judges delegates appointed by the 
crown under the great ſeal in chancery. 


I rave now gone through the ſeveral ſpecies of private, 
or ſpeciat courts, of the greateſt note in the kingdom, inſti- 
tuted for the local redreſs of private wrongs; and muſt, in 
the cloſe of all, make one general obſervation from fir Ed. 
ward Coke: that theſe particular juriſdictions, derogating 
from the general juriſdiction of the courts of common law, 
are ever ſtrictly reſtrained, and cannot be extended farther 
than the expreſs letter of their privileges will moſt explicitly 


warrant. 


q Tit. 21.4 19. " 2 Inſt. 548. 
F Cod. 7. 70. 1. 
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CHAPTER THE SEVENTH. 


OF THE COGNIZANCE OF PRIVATE 
WRONGS. 


E are now to proceed to the cognizance of private 

wrongs; that is, to conſider in which of the vaſt 

variety of courts, mentioned in the three preceding chapters, 

every poſſible injury that can be offered to a man's perſon or 
property is certain of meeting with redreſs. 


Tur authority of the ſeyeral courts of private and ſpecial 
juriſdiction, or of what wrongs ſuch courts have cognizance, 
was neceſſarily remarked as thoſe reſpective tribunals were 
enumerated z and therefore need not be here again repeated: 
which will confine our preſent inquiry to the cognizance of 
civil injuries in the ſeyeral courts of public or general juriſ- 
dition. And the order, in which I ſhall purſue this inqui- 
ry, will be by ſhewing; 1. What actions may be brought, 
or what injuries remedied, in the eccleſiaſtical courts. 
2. What in the military. 3. What in the maritime. And 
4. What in the courts of common law. 


AND with regard to the three firſt of theſe particulars, I 
muſt beg leave not ſo much to conſider what hath at any time 
been claimed or pretended to belong to their juriſdiction, by 
the officers and judges of thoſe reſpective courts; but what 
the common law allows and permits to be ſo. For theſe ec- 
centrical tribunals (which were principally guided by the rules 
of the imperial and canon Jaws) as they ſubſiſt and are ad- 

© mitted 


$7 PRIVATE Boox III, 
mitted in England, not by any right of their own, but upon 
bare ſufferance and toleration from the municipal laws, muſt 
have recourſe to the laws of that country wherein they are 
thus adopted, to be informed how far their juriſdiction ex- 
tends, or what cauſes are permitted, and what forbidden, to 
be diſcuſſed or drawn in queſtion before them. It matters 
not therefore what the pandects of Juſtinian, or the decretals 
of Gregory have ordained. 'They are here of no more in- 
trinſic authority than the laws of Solon and Lycurgus : eu- 
rious perhaps ſor their antiquity, reſpectable for their equity, 
and frequently of admirable uſe in illuſtrating a point of hiſ- 
tory. Nor is it at all material in what light other nations 
may conſider this matter of juriſdiction. Every nation muſt 
and will abide by it's own municipal laws; which various 
accidents conſpire to render different in almoſt every country 
in Europe. We permit ſome kinds of ſuits to be of eccleſi- 
aſtical cognizance, which other nations have referred entirely 
to the temporal courts; as concerning wills and fucceſſions 
to inteſtates' chattels: and perhaps we may, in our turn, 
prohibit them from interfering in ſome controverſies, which 
on the continent may be looked upon as merely ſpiritual. In 
ſhort, the common law of England is the one uniform rule 
to determine the juriſdiction of our. courts : and, if any tri- 
bunals whatſoever attempt to exceed the limits ſo preſcribed 
them, the king's courts. of common law may and do prohi- 
bit them; and in ſome caſes puniſh their judges - 


' HavixG premiſed this general caution, I proceed now to 
conſider | | 
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I. Tar wrongs or injuries cognizable by the eccleſiaſtical 
courts. 1 mean ſuch as are offered to private perſons or, in- 
dividuals; which are cognizable by the eccleſiaſtical court, 
not for reformation of the offender himſelf or party, injuring 
(pro ſalute animae, as is the caſe with immoralities in general, 
when unconnected with private injuries) but for the ſake of 
the party injured, to make him a ſatisfaQion and redrefs for 
+þ * 1. inuod, e e Hiſt ©, L. g. a. 73 52 
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the damage which he has ſuſtained. And theſe I ſhall reduce 
under three general heads; of cauſes pecuniary, cauſes matri- 


monial, and cauſes te/famentary. 


1. PECUNIARY cauſes, cognizable in the eccleſiaſtical 
courts, are ſuch as ariſe either from the withholding ecclefi- 
aſtical dues, or the doing or neglecting ſome act relating to 
the church, whereby ſome damage accrues to the plaintiff 3 
towards obtaining a ſatisfaction for which, he is permitted to 
inſtitute a ſuit in the ſpiritual court. 


THe principal of theſe is the ſubtraction or withholding 
of tithes from the parſon or vicar, whether the former be a 
clergyman or a lay appropriator*®. * But herein a diſtinction 
mult be taken: for the eccleſiaſtical courts have no juriſdic- 
tion to try the right of tithes unleſs between ſpiritual perſons *; 
but in ordinary caſes, between ſpiritual men and lay men, 
are only to compel the payment of them, when the right is 
not diſputed e. By the ſtatute or rather writ f of circumſpecte 
agatis *, it is declared that the court chriſtian ſhall not be 
prohibited from holding plea, % rector petat verſus parochia- 
ce nas oblationes et decimas debitas et conſuetas :“ ſo that if any 
diſpute ariſes whether ſuch tithes be due and accu/iomed, this 
cannot be determined in the eccleſiaſtical court, but before 
the king's courts of the common law ; as ſuch queſtion af- 
fects the temporal iphefitance, and the determination muſt 
bind the real property. But where the right does not come 
into queſtion, but only the act whether or no the tithes 
allowed to be due are really ſubtracted or withdrawn, this is 
a tranſient perſonal injury, for which the remedy may pro- 
perly be had in the ſpiritual court; wiz. the recovery of the 
tithes, or their equivalent. By ſtatute 2 & 3 Edw. VI. c. 13. 
it is enacted, that if any perſon ſhall carry off his predial 
tithes (viz. of corn, hay, or the like) before the tenth part 


e Stat. 32 Hen. VIII. c. 7. f See Barrington. 123. 3 Pryn. Ree, 
d 2 Roll. Abr. 309, 310. Bro. Ar. 336. 

t. juriſdictian. 85. $ 13 Edw.I &, 4. or rather, 9 Edw. 
e 2 Inſt. 364. 429, 450, Il, . 
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is duly ſet forth, or agreement is made with the proprietor, or 
ſhall willingly withdraw his tithes of the ſame, or ſhall ſtop 
or hinder the proprietor of the tithes or his deputy from view- 
ing or carrying them away.; ſuch offender ſhall pay double 
the value of the tithes, with coſts, to be recovered before 
the eccleſiaſtical judge, according to the king's eccleſiaſtical 
laws. By a former clauſe of the ſame ſtatute, the treble value 
of the tithes, ſo ſubtracted or withheld, may be ſued for in 
the temporal courts, which is equivalent to the double value 
to be ſued for in the eccleſiaſtical. For one may ſue for and 
recover in the eccleſiaſtical courts the tithes themſelves, or a 
recompenſe for them, by the antient law; to which the ſuit 
for the double value is ſuperadded by the ſtatute. But as no 
ſuit lay in the temporal courts for the ſubtraCtion of tithes 
themſelves, therefore the ſtatute gave a zreble forfeiture, if 
ſued fer there; in order to make the courſe of juſtice uniform, 
by giving the ſame reparation in one court as in the other h. 
However it now ſeldom happens that tithes are ſued for at all 
in the ſpiritual court; for if the defendant pleads any cuſtom, 
medus, compoſition, or other matter whereby the right of 
tithing is called in queſtion, this takes it out of the juriſdic- 
tion of the eccleſiaſtical judges ; for the law will not ſuffer 
the exiſtence of ſuch a right to be decided by the ſentence of 
any fingle, much leſs an eccleſiaſtical, judge; without the 
verdict of a jury. But a more ſummary method than either 
of recovering ſmall tithes under the value of 40 s. is given by 
ſtatute 7 & 8 W. III. c. 6. by complaint to two juſtices of 
the peace: and, by another ſtatute of the ſame year, c. 34. 
the ſame remedy is extended to all tithes withheld by quakers 


under the value of ten pounds. 


ANOTHER pecuniary injury, cognizable in the ſpiritual 


- courts, is the non-payment of other eccleſiaſtical dues to the 


clergy ; as penſions, mortuaries, compoſitions, offerings, and 


' whatſoever falls under the denomination of ſurplice-fees, for 


marriages or other miniſterial offices of the church : all 
which injuries are redreſſed by a decree for their actual pay- 


h 2 Inſt. 250. 
2 ment, 
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ment. Beſides which all offerings, oblations, and obventions 
not exceeding the value of 40 s. may be recovered in a ſum- 
mary way, before two juſtices of the peace i, But care muſt * 
be taken that theſe are real and not imaginary dues; for, if 
they be contrary to the common law, a prohibition will iſſue 
out of the temporal courts to ſtop all ſuits concerning them. 
As where a fee was demanded by the miniſter of the pariſh 
for the baptiſm of a child, which was adminiſtered in another 
place *; this, however authorized by the canon, is contrary 
to common right: for of common right no fee is due to the 
miniſter even for performing ſuch branches of his duty, and 
it can only be ſupported by a ſpecial cuſtom! ; but no cuſtom 


can ſupport the demand of a fee without performing them at 
all. 


For fees alſo, ſettled and acknowledged to be due to the 
oſſicers of the eccleſiaſtical courts, a ſuit will lie therein: 
but not if the right of the fees is at all diſputable; for then it 
muſt be decided by the common law m. It is alſo ſaid, that if 
2 curate be licenced, and his ſalary appointed by the biſhop, 
and he be not paid, the curate has a remedy in the eccleſi- 
aſtical court“: but, if he be not licenced, or hath no ſuch 
ſalary appointed, or hath made a ſpecial agreement with the 
rector, he muſt ſue for a ſatisfaction at common law ?; either 
by proving ſuch ſpecial agreement, or elſe by leaving it to a 
jury to give damages upon a guantum meruit, that is, in con- 
ſideration of what he reaſonably deſerved in proportion to 
the ſervice performed, 


UXNDER this head of pecuniary injuries may alſo be reduced 
the ſeveral matters of ſpoliation, dilapidations, and neglect of 
repairing the church and things thereunto belonging ; for 
which a ſatisfaction may be ſued for in the eccleſiaſtical court. 


SPOLIATION 1s an injury done by one clerk or incumbent 
to another, in taking the fruits of his benefice without any 


1 Stat. 7 & 8 W. III. C. 16. m 1 Ventr. 165. 


k Salk. 332. n 1 Burn. eccl. law. 438. 
I Ibid. 334. Lord Raym. 450. 1553. 0 1 Freem. 70. 
Fitzg. 55. 


H 2 right 


W 4 


* £4 we 


. Io 


BOAT MATE RT © 
— nm 


Book III. 


right thereunto, but under a pretended title. It is remedied 
by a decree to account for the profits ſo taken. This injury, 
when the jus patronatus or right of advowſon doth not come 
in debate, is cognizable in the ſpiritual court : as if a patron 
firſt preſents A to a benefice, who is inſtituted and inducted 
thereto; and then, upon pretence of a vacancy, e ſame 
patron preſents B to the ſame living, and he alſo obtaing 
inſtitution and induction. Now, if the fact of the vacancy be 
diſputed, then that clerk who is kept out of the profits of the 
living, whichever it be, may ſue the other in the ſpiritual 
court for ſpoliation, or taking the profits of his benefice, 
And it ſhall there be tried, whether the living were, or were 
not, vacant z upon which the validity of the ſecond clerk's 
pretenſions muſt depend. But if the right of patronage 
comes at all into diſpute, as if one patron preſented A, and 
another patron preſented B, there the eccleſiaſtical court hath 
no cognizance, provided the tithes ſued for amount to a 
fourth part of the value of the living, but may be prohibited 
at the inſtance of the patron by the king's writ of indicavit?. 
So alſo if a clerk, without any colour of title, ejects another 
from his parſonage, this injury muſt be redreſſed in the tem- 
poral courts : for it depends upon no queſtion determinable 
by the ſpiritual law, (as plurality of benefices are no plurality, 
Vacancy or no vacancy) but is merely a civil injury. 
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For dilapidations, which are a kindf eccleſiaſtical waſte, 
either voluntary, by pulling down; or permiſſive, by ſuffer- 
ing the chancel, parſonage-houſe, and other buildings there- 
unto belonging, to decay; an action allo lies, either in the 
ſpiritual court by the canon law, or in the courts of common 
law a, and it may be brought by the ſucceſlor againſt the 
predeceſſor, if living, or, if dead, then againſt his executors, 
It is alſo ſaid to be good cauſe of deprivation, if the biſhop, 
parſon, vicar, or other eccleſiaſtical perſon, dilapidates the 
buildings, or cuts down timber growing on the patrimony of 


o F. N. B. 36. Artic, Cleri. 9Edw. II. c. a. F. N. B. 43. 
Pp Circumſpete agatit; 13 Ew. I. f. 4. q Cart. 224. 3 Lev. 268. 
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the church, unleſs for neceſſary repairs* : and that a writ of 
prohibition will alſo lie againſt him in the courts of common 
law. By ſtatute 13 Eliz. c. 10. if any fpiritual perſon 
makes over or alienates his goods with intent to defeat his 
ſucceſſors of their remedy for dilapidations, the ſucceſſor ſhall 
have ſuch remedy againſt the alienee, in the eccleſiaſtical 
court, as if he were the executor of his predeceſſor. And 
by ſtatute 14 Eliz. c. 11. all money recovered for dilapida- 
tions ſhall within two years be employed upon the buildings, 
in reſpe& whereof it was recovered, on penalty of forfeiting 
double the value to the crown. 


As to the neglect of reparations of the church, church- 
yard, and the like, the ſpiritual court has undoubted cogni- 
zance thereof *; and a ſuit may be brought therein for non- 
payment of a rate made by the church-wardens for that 
purpoſe. And theſe are the principal pecuniary injuries, 


which are cognizable, or for which ſuits may be inſtituted, 
in eccleſiaſtical courts. 


2. MATRIMONIAL cauſes, or injuries reſpeCting the rights 


of marriage, are another, and a much more undiſturbed, 
branch of the eccleſiaſtical juriſdiction. Though, if we con- 
ſider marriages in the right of mere civil contracts, they do 
not ſeem to be properly of ſpiritual cognizance*. But the 
Romaniſts having very early converted this contract into a 
holy ſacramental ordinance, the church of courſe took it un- 
der her protection, upon the diviſion of the two juriſdictions. 
And, in the hands of ſuch able politicians, it ſoon became 
an engine of great importance to the papal ſcheme of an uni- 
verſal monarchy over Chriſtendom. The numberleſs cano- 
nical impediments that were invented, and occaſionally dif- 
penſed with, by the holy ſee, not only enriched the coffers 
of the church, but gave it a vaſt aſcendant over princes of 
all denominations z whoſe marriages were ſanctified or repro- 
bated, their iſſue legitimated or baſtardized, and the ſucceſſion 
to their thrones eſtabliſhed or rendered precarious, according 


7 1Roll, Rep. 86. 11 Rep. 98. Godb. 2 59. Circumſpecte agatis. 5 Rep. 66. 
{ 3 Buiſtc, 153, 1 Roll. Rep. 335. t Warb, alliance. 173. 
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to the humour or intereſt of the reigning pontiff: beſides a 
thouſand nice and difhcult ſcruples, with which the clergy of 
thoſe ages puzzled the underſtandings and loaded the conſci- 
ences of the inferior orders of the laityz and which could only 
be unravelled and removed by theſe their ſpiritual guides, 
Yet, abſtracted from this univerſal influence, which affords 
ſo good a reaſon for their conduct, one might otherwiſe be 
led to wonder, that the ſame authority, which enjoined the 
ſtricteſt celibacy to the prieſthood, ſhould think them the 
proper judges in cauſes between man and wife. "Theſe cauſes 
indeed, partly from the nature of the injuries complained of, 
and partly from the clerical method of treating them, ſoon 
became too groſs for the modeſty of a lay tribunal, And 
cauſes matrimonial are now ſo peculiarly eccleſiaſtical, that 
the temporal courts will never interfere in controverſies of this 
kind, unleſs in ſome particular caſes. As if the ſpiritual court 
do proceed to call a marriage in queſtion after the death of 
either of the parties; this the courts of common law will 
prohibit, becauſe it tends to baſtardize and difinherit the iſſue; 
who cannot ſo well defend the marriage, as the parties them- 
ſelves, when both of them living, might have done u. 
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Ox matrimonial cauſes, one of the firſt and principal is, 
I. Cauſa jactitationis matrimonn ; when one of the parties 
boaſts or gives out that he or ſhe is married to the other, 
whereby a common reputation of their matrimony may enſue. 
On this ground the party injured may libel the other in the 
ſpiritual court; and, unleſs the defendant undertakes and 
makes out a proof of the actual marriage, he or ſhe is enjoin- 
ed perpetual ſilence upon that head; which is the only remedy 
the eccleſiaſtical courts can give for this injury. 2. Ano- 
ther ſpecies of matrimonial cauſes was, when a party con- 
tracted to another brought a ſuit in the eccleſiaſtical court to 
compel a celebration of the marriage in purſuance of ſuch 
contract; but this branch of cauſes is now cut off entirely 
by the act for preventing clandeſtine marriages, 26 Geo. II. 
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v Some of the impureſt books, that jects of matrimony and divorce, 
are extant in any language, are thoſe u 2 Inſt, 614. 
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c. 33. which enacts, that for the future no ſuit ſhall be had 
in any eccleſiaſtical court, to compel a celebration of mar- 
riage in facie ecelgſiae, for or becauſe of any contract of ma- 
trimony whatſoever. 3. The ſuit for re//itution of conjugal 
rights is alſo another ſpecies of matrimonial cauſes : which is 
brought whenever either the huſband or wife is guilty of the 
injury of ſubtraction, or lives ſeparate from the other with- 
out any ſufficient reaſon ; in which caſe the eccleſiaſtical ju- 
riſdiction will compel them to come together again, if either 
party be weak enough to defire it, contrary to the inclination 
of the other. 4. Divorces alſo, of which and their ſeveral 
diſtinctions we treated at large in a former volume, are 
cauſes thoroughly matrimonial, and cognizable by the eccle- 
ſiaſtical judge. If it becomes improper, through ſome ſuper- 
venient cauſe ariſing ex pH facto, that the parties ſhould live 


together any longer; as through intolerable cruelty, adul- 


tery, a perpetual diſeaſe, and the like (3); this unfitneſs or ina- 
bility for the marriage ſtate may be looked upon as an injury 
to the ſuffering party; and for this the eccleſiaſtical law ad- 
miniſters the remedy of ſeparation, or a divorce a menſa et 
thoro, But if the cauſe exiſted previous to the marriage, and 
was ſuch a one as rendered the marriage unlawful ab initio, 
as conſanguinity, corporal imbecility, or the like; in this 
caſe the law looks upon the marriage to have been always 
null and void, being contracted in fraudem legis, and decrees 
not only a ſeparation from bed and board, but a vinculo ma- 
trimonii itſelf. 5. The laſt ſpecies of matrimonial cauſes is a 
conſequence drawn from one of the ſpecies of divorce, that a 
menſa et thoro ; which is the ſuit for alimony, a term which 
ſignifies maintenance: which ſuit the wife, in caſe of ſepa- 


W Book. I. ch. 15. 


n. 


(3) It has lately been determined by the court of delegates, 
that the public infamy of the huſband, ariſing from a judicial con- 
viction of an attempt to commit an unnatural crime, is a ſufficient 
cauſe for the eccleſiaſtical courts to decree a ſeparation a men/a et 


thoro, Feb, 1794. 
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ration, may have againſt her huſband, if he neglects or re- 
fuſes to make her an allowance ſuitable to their ſtation in life. 
This is an injury to the wife, and the court chriſtian will. 
redreſs it by aſſigning her a competent maintenance, and 
compelling the huſband by eccleſiaſtical cenſures to pay it. 
But no alimony will be aſſigned in caſe of a divorce for adul- 
tery on her part; for as that amounts to a forfeiture of her 


dower after his death, it is alſo a ſufficient reaſon why ſhe 
ſhould not be partaker of his eſtate when living. 


3. TESTAMENTARY Cauſes are the only remaining ſpecies, 
belonging to the eccleſiaſtical juriſdiction ; which, as they 
are certainly of a mere temporal nature*, may ſeem at firſt 
view a little oddly ranked among matters of a ſpiritual cogni- 


zance. And indecd (as was in ſome degree obſerved in a 


former volume?) they were originally cognizable in the 
king's courts of common law, viz. the county courts*; and 
afterwards transferred to the juriſdiction of the church by the 
favour of the crown, as a natural conſequence of granting to 
the biſhops the adminiſtration, of inteſtates' effects. 


Tais ſpiritual juriſdiction of teſtamentary cauſes is a pecu- 
liar conſtitution of this iſland; for in almoſt all other (even 
in popiſh) countries all matters teſtamentary are under the ju- 
riſdiction of the civil magiſtrate. And that this privilege is 
enjoyed by the clergy in England, not as a matter of eccle- 
ſiaſtical right, but by the ſpecial favour and indulgence of the 

zunicipal law, and as it ſhould ſcem by ſome public act of 
the great council, 1s freely acknowleged by Lindewode, the 
ableſt canoniſt of the fifteenth century. Teſtamentary cauſes, 
he obſerves, belong to the eccleſiaſtical courts «de conſuetudine 


« Angliae, et ſuper conſenſu regio et ſuorum procerum in talibus 


ab antiquo conceſſo The ſame was, about a century be- 
fore, very openly proſeſſed in a canon of archbiſhop Strat- 
ford, viz. that the adminiſtration of inteſtates' goods was 
& ab olim“ granted to the ordinary, “ conſenſu regio et mag- 
x Warburt. alliance. 173. 2 Hickes Differ. Epiſtolar. pag. S. 58. 

y Book 11. ch. 32. 2 Provincial, I. 3. t. 13. fel. 176. 
% nat 
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« natum regni Angliae*.” The conſtitutions of cardinal 
Othobon alſo teſtifies, that this proviſion ei a praelatis cum 


« approbatione regis et baronum dicitur emanaſſe e. And arch- 


biſhop Parker“, in queen Elizabeth's time, affirms in expreſs 
words, that originally in matters teſtamentary © non ullam 
ce habebant epiſcopi aut horitatem, practer eam quam a rege ac- 
« ceptam referebant. Jus teflamenta probandi non habcbant, 
« adminiſtrationis petęſtatem cuique delegare non poterant.“ 


AT what period of time the eccleſiaſtical juriſdiction of teſ- 
taments and inteſtacies began in England, is not aſcertained, 
by any antient writer: and Lindewode“ very fairly confeſſes, 
« cujus regis temporibus hoc ordinatum fit, non reperio. WE 
find it indeed frequently aſſerted in our common law books, 
that it is but of late years that the church hath had the pro- 
bate of wills f. But this muſt only be underſtood to mean, 
that it hath not a/zvays had this prerogative : for certainly it 
is of very high antiquity. Lindewode, we have ſeen, declares 
that it was © ab antiquo;” Stratford, in the reign of king 
Edward III, mentions it as © ab olim ordinatum ;” and cardi- 
nal Othobon, in the 52 Hen. III, ſpeaks of it as an antient 
tradition. Bracton holds it for clear law in the ſame reign of 
Henry III, that matters teſtamentary belonged to the ſpirt- 
tual court®, And, yet earlier, the diſpoſition of inteſtates' 
goods © per viſum ecclęſia“ was one of the articles confirmed 
to the prelates by king John's magna cartab. Matthew Paris 
alſo informs us, that king Richard I. ordained in Normandy, 
« quod diſtributio rerum quae in teftamento relinquuntur auto- 
« ritate eccleſiae fiet.” And even this ordinance, of king 
Richard, was only an introduction of the ſame law into his 
ducal dominions, which before prevailed in this kingdom : 
for in the reign of his father Henry II. Glanvil 1s expreſs, 
that / quis aliquid dixerit contra teftamentum, placitum illud 


b id. J. 3. f. 38. fol. 263. f Fitz. Abr. tit. teſtament. pl. 4. 2 Roll, 


© caps 23. Abr. 217. 9 Rep. 37. Vaugh. 207. 
d See 9 Rep. 38. el. 5. de exceptionibus. Co 10. 
e fel. 263. h cap, 27. edit. Oxon, | 
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« in curia chriſtianitatis audiri debet et terminari i.“ And the 
Scots book called regiam majeſtatem agrees verbatim with 
Glanvil in this point *, 


IT appears that the foreign clergy were pretty carly ambi- 


tious of this branch of power: but their attempts to aſſume 


it on the continent were effectually curbed by the edict of 
the emperor Juſtin , which reſtrained the inſinuation or pro- 
bate of teſtaments (as formerly) to the office of the magiſter 
cenſus : for which the emperor ſubjoins this reaſon ; “ abſur- 
« dum etenim clericis eft, immo etiam opprobrieſum, ſi peritos ſe 
& velint oftendere diſceptationum eſſe forenſium.” But after- 
wards by the canon law® it was allowed, that the biſhop 
might compel by eccleſiaſtical cenſures the performance of a 
bequeſt to pizzs uſes. And therefore, as that was conſidered 
as a cauſe quae ſecundum canones et epiſcopales leges ad regimen 
enimarum pertinuit, it fell within the juriſdiction of the ſpiri- 
tual courts by the expreſs words of the charter of king Wil- 
liam I, which ſeparated thoſe courts from the temporal. And 
afterwards when king Henry I by his coronation-charter di- 
rected, that the goods of an inteſtate ſhould be divided for 
the good of his ſoul", this made all inteſtacies immediately 
ſpiritual cauſes, as much as a legacy to pious uſes had been 
before. This therefore, we may probably conjecture, was 
the aera referred to by Stratford and Othobon, when the king, 
by the advice of the prelates, and with the conſent of his 
barons, inveſted the church with this privilege. And ac- 
cordingly in king Stephen's charter it is provided, that the 
goods of an inteſtate eccleſiaſtic ſhall be diſtributed pro ſalute 
animae ejus, ecclefiae concilio o; which latter words are equiva- 
lent to per viſum eccleſzae in the great charter of king John 
before-mentioned. And the Danes and Swedes (who re- 


. 7. e. 8. difpoſuerit, uxor ſua, ſtve liberi, aut pa- 


& . 2. c. 38. rentes et legitimi homines ejus, eam pro- 

I Cod. 1. 3. 41. anima ejus dividaxt, ſicut eis melius viſum 

m Decretal. 3. 26. 17. Gilb. Rep, Ffuerit. (Text. Roffens. c. 34. p. 51.) 
204, 205. o Lord Lyttlet. Hen. II. vol. I. 536. 


n Si quit baronum ſeu hominum meo- 
rum—pecuniam ſuan un dederit vel dare 


Hearne ad Gal, Neur. 711. 


ceived 
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0 ceived the rudiments of chriſtianity and eccleſiaſtical diſci- 
pline from England about the beginning of the twelfth cen- 
tury) have thence alſo adopted the ſpiritual cognizance of 


2 inteſtacies, teſtaments, and legacies b. 

L Tuis juriſdiction, we have ſeen, is principally exerciſed 

f with us in the conſiſtory courts of every dioceſan biſhop, and | | 
he in the prerogative court of the metropolitan, originally; and L 98 1 | 
1 . in the arches court and court of delegates by way of appeal. | 
” £ It is diviſible into three branches; the probate of wills, the | 
e | granting of adminiſtrations, and the ſuing for legacies. 'The t 
4 two former of which, when no oppoſition is madè, are grant- | 
P ed merely ex officio et debito juſtitiae, and are then the object of 5 
1 what is called the voluntary, and not the contentious juriſ- i 
d diction, But when a caveat is entered againſt proving the will, | : 
» or granting adminiſtration, and a ſuit thereupon follows to 1 
i- j determine either the validity of the teſtament, or who hath k 
- a right to adminiſter; this claim and obſtruction by the | 
d I adverſe party are an injury to the party entitled, and as 

- ſuch are remedied by the ſentence of the ſpiritual court, ei- 

r : ther by eſtabliſhing the will or granting the adminiſtration. 

y 5 Subtraction, the withholding or detaining, of legacies is alſo 

n { ſtill more apparently injurious, by depriving the legatees of 

18 5 that right, with which the laws of the land and the will of 

7 . the deceaſed have inveſted them: and therefore, as a conſe- 

18 5 quential part of teſtamentary juriſdiction, the ſpiritual court 

- adminiſters redreſs herein, by compelling the executor to pay 

e | them. But in this laſt caſe the courts of equity exerciſe a 

te 5 concurrent juriſdiction with the eccleſiaſtical courts, as incl- 

a- dent to ſome other ſpecies of relief prayed by the complainant; 

n as te compel the executor to account for the teſtator's effects, 

= f or aſſent to the legacy, or the like, For, as it is beneath 

> the dignity of the king's courts to be merely ancillary to other 

AR | inferior juriſdictions, the cauſe, when once brought there, 

n | receives there alſo it's full determination. 

N b THEsE are the principal injuries, for which the party 


grieved either muſt, or may, ſeek his remedy in the ſpiritual 
ed P Stiernhook, de jure Sueon. J. 3. c. 8. 


courts. 
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courts. But before I entirely diſmiſs this head, it may not 
be improper to add a ſhort word concerning the method 9 
proceeding in theſe tribunals, with regard to the redreſs of 
injuries, 


Ir muſt (in the firſt place) be acknowleged, to the ho- 
nour of the ſpiritual courts, that though they continue to this 


f 99 ] day to decide many queſtions which are properly of temporal 


cognizance, yet juſtice is in general ſo ably and impartially 
adminiſtered in thoſe tribunals, (eſpecially of the ſuperiorkind) 
and the boundaries of their power ate now ſo well known and 
eſtabliſhed, that no material inconvenience at preſent ariſes 
from this juriſdiction ſtill continuing in the antient channel, 
And, ſhould an alteration be attempted, great confuſion 
would probably ariſe, in overturning long eſtabliſhed forms, 
and new-modelling a courſe of proceedings that has now 


prevailed for ſeven centuries, 


Tas eſtabliſhment of the civil law proceſs in all the ec- 
eleſiaſtical courts was indeed a maſterpiece of papal diſcern- 
ment, as it made a coalition impraCticable between them and 
the national tribunals, without manifeſt inconvenience and 


hazard. And this conſideration had undoubtedly it's weight 


in cauſing this meaſure to be adopted, though many other 
cauſes concurred. The time when the pandects of Juſtinian 
were diſcovered afreſh and reſcued from the duſt of antiquity, 
the cagerneſs with which they were ſtudied by the popiſh ec- 
cleſiaſtics, and the conſequent diſſentions between the clergy 
and the laity of England, have formerly1 been ſpoken to at 
large. I ſhall only now remark upon thoſe collections, that 


their being written in the Latin tongue, and referring ſo 


much to the will of the prince and his delegated officers of 


Juſtice, ſufficiently recommended them to the court of Rome, 


excluſive of their intrinſic merit. To keep the laity in the 
darkeſt ignorance, and to monopolize the little ſcience, which 
then exiſted, entirely among the monkiſh clergy, were deep- 


q Vol, I. introd, F/T. 


rooted 
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rooted principles of papal policy. And, as the biſhops of 
Rome affected in all points to mimic the imperial grandeur, 
as the ſpiritual prerogatives were moulded on the pattern of 
the temporal, ſo the canon law proceſs was formed on the 
model of the civil law: the prelates embracing with the ut- 
moſt ardor a method of judicial proceedings, which was car- 
ried on in a language unknown to the bulk of the people, 
which baniſhed the intervention of a jury, (that bulwark of 
Gothic liberty) and which placed an arbitrary power of de- 
ciſion in the breaſt of a ſingle man. 


Tus proceedings in the eccleſiaſtical courts are therefore 
regulated according to the practice of the civil and canon 
laws; or rather according to a mixture of both, corrected and 
new-modelled by their own particular uſages, and the inter- 
poſition of the courts of common law. For, if the proceed- 
ings in the ſpiritual court be ever ſo regularly conſonant to 
the rules of the Roman law, yet if they be manifeltly repug- 
nant to the fundamental maxims of the municipal laws, to 
which upon principles of ſound policy the eccleſiaſtical pro- 
ceſs ought in every ſtate to conform” ; (as if they require two 
witneſſes to prove a fact, where one will ſuffice at common 


law) in ſuch caſes a prohibition will be awarded againſt 


them*. But, under theſe reſtrictions, their ordinary courſe 
of proceeding is; firſt, by citation, to call the party injuring 
before them. Then by /ibel libellus, a little book, or by ar- 
ticles drawn out in a formal allegation, to ſet forth the com- 
plainant's ground of complaint. To this ſucceeds the defend- 
ent's anſwer upon oath, when, if he denies or extenuates 
the charge, they proceed to proofs by witneſſes examined, and 
their depoſitions taken down in writing, by an officer of the 
court. If the defendant has any circumſtances to offer in his 
defence, he muſt alfo propound them in what is called his 
dgfenſive allegation, to which he is entitled in his turn to 
the plaintiff's anſwer upon oath, and may from thence proceed 
to proofs as well as his antagoniſt. The canonical doctrine 


r Warb. alliance. 179, $ 2 Roll. Abr. 300. 302. 
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of purgation, whereby the parties were obliged to anſwer upon 
oath to any matter, however criminal, that might be ob- 
jected againſt them, (though long ago overruled in the court 
of chancery, the genius of the Engliſh law having broken 
through the bondage impoſed on it by it's clerical chancellors, 
and aſſerted the doctrines of judicial as well as civil liberty) 
continued till the middle of the laſt century to be upheld by 
the ſpiritual courts : when the legiſlature was obliged to in- 
terpoſe, to teach them a leſſon of ſimilar moderation. By the 

[ 101 J. of 13 Car. II. c. 12. it is enacted, that it ſhall not 
be lawful for any biſhop or eccleſiaſtical judge, to tender or 
adminiſter to any perſon whatſoever, the oath uſually called 
the oath ex cio, or any other oath whereby he may be com- 
pelled to confeſs, accuſe, or purge himſelf of any criminal 
matter or thing, whereby he may be liable to any cenſure or 
puniſhment. When all the pleadings and proofs are con- 
cluded, they are referred to the conſideration, not of a jury, 
but of a ſingle judge; who zates information by hearing ad- 
vocates on both ſides, and thereupon forms his interlocutory 
decree or definitive ſentence at his own diſcretion : from which 
there generally lies an appeal, in the ſeveral ſtages mentioned 
in a former chapter; though, if the ſame be not appealed 
from in fifteen days, it is final, by the ſlatute 25 Hen, VIII. 
c. 19. 


— „„ „ „ 
£2. 2 7 2 


Bor the point in which theſe juriſdictions are the moſt 
defective, is that of enforcing their ſentences when pro- 
nounced; for which they have no other proceſs but that of 
excommunication : which is deſcribed to be twofold ; the leſs, 
and the greater excommunication. The leſs is an eccleſiaſti- 
cal cenſure, excluding the party from the participation of the 
ſacraments: the greater proceeds farther, and excludes him 
not only from theſe but alſo from the company of all chriſ- 
tians. But, if the judge of any ſpiritual court excommu- 
nicates a man for a cauſe of 'which he hath not the legal 
cognizance, the party may have an action againſt him at 


t Chap. 5. e Co. Litt. 133. 
common 


10N 
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common law, and he is alſo liable to be indicted at the ſuit 
of the king v. 


Heavy as the penalty of excommunication 1s, conſidered 
in a ſerious light, there are, notwithſtanding, many obſtinate 
or profligate men, who would deſpiſe the brutum fulmen of 
mere eccleſiaſtical cenſures, eſpecially when pronounced by 
a petty ſurrogate in the country, for railing or contumelious 
words, for non-payment of fees, or coſts, or for other trivial 
cauſes. The common law therefore compaſlionately ſteps in to 
the aid of the eccleſiaſtical juriſdiction, and kindly lends a 
ſupporting hand to an otherwiſe tottering authority, Imitat- 
ing herein the policy of our Britiſh anceſtors, among whom, 
according to Caeſar *, whoever were interdicted by the 
Druids from their ſacrifices, “ in numero impiorum ac ſcelera- 
« torum habentur : ab us omnes decedunt, aditum eorum ſermo- 
« nemque defugiunt, ne quid ex contagione incommodi accipiant: 
&« neque iis petentibus jus redditur, neque honos ullus communicu- 
* tur,” And ſo with us by the common law an excommuni- 
cated perſon 1s diſabled to do any act, that is required to be 
done by one that is probus et legalis homo. He cannot ſerve 
upon juries, cannot be a witneſs in any court(4), and, which is 
the worſt of all, cannot bring an action, either real or per- 
ſonal, to recover lands or money due to him J. Nor is this 
the whole : for if, within forty days after the ſentence has 
been publiſhed in the church, the offender does not ſubmit 


W 2 Inſt. 623. Y Litt. & 201, 
x de bells Gall. 1.6. 


— — 


(4) In antient times, a perſon, who by his contempt of the laws 
and judgments of the church, had brought upon himſelf the ſen- 
tence of ex communication, was thought to be influenced by no re- 
ligious ſentiments, and conſequently to be regardleſs of the obli- 
gation of an oath; but as the ſame degree of reverence is not at 
preſent attached to the cenſures and decrees of the ſpiritual judge, 
and as this incapacity of witneſſes is a great obſtruction to the ad- 
miniſtration: of juſtice, it ought to be removed by the authority of 
the legiſlature, 

and 
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and abide by the ſentence of the ſpiritual eourt, the biſhop 
may certify ſuch contempt to the king in chancery. Upon 
which there iſſues out a writ to the ſheriff of the county, 
called, from the biſhop's certificate, a fegnificavit ; or from 
it's effects a writ de excommunicato capiendo : and the ſheriff 
ſhall thereupon take the offender, and impriſon him in the 
county gaol, till he is reconciled to the church, and ſuch re- 
conciliation certified by the biſhop 3 upon which another 
writ, de excommunicato deliberando, iſſues out of chancery to 
deliver and releaſe him*. 'This proceſs ſeems founded on the 
charter of ſeparation (ſo often referred to) of William the 
conqueror. Si aliquis per ſuperbiam elatus ad juſtitiam epiſco- 
cc palem venire noluerit, vocetur ſemel, ſecundo, et tertio : quod 
« þ nec fic ad emendationem venerit, excommunicetur; et, fi opus 
« fuerit, ad hoc vindicandum fortitude et juſtitia regis ſive vice- 
&« comtis adhibeatur.” And in caſe of ſubtraction of tithes, 
2 more ſummary and expeditious aſliſtance is given by the 
ſtatutes of 27 Hen. VIII. c. 20. and 32 Hen. VIII. c. 7. 
which enact, that upon complaint of any contempt or 
miſbehaviour of the eccleſiaſtical judge by the defend- 
ant in any ſuit for tithes, any privy counſellor, or any 
two juſtices of the peace (or, in caſe of diſobedience to a deſi- 
nitive ſentence, any two juſtices of the peace) may commit the 
party to priſon without bail or mainprize, till he enters into a 
recognizance with ſufficient ſureties to give due obedience to 
the proceſs and ſentence of the court. Theſe timely aids, 
which the common and ſtatute laws have lent to the eccleſiaſ- 
tical juriſdiction, may ſerve to refute that groundleſs notion 
which ſome are too apt to entertain, that the courts of Weſt- 
minſter-hall are at open variance with thoſe at dotors' com- 
mons. It is true that they are ſometimes obliged to uſe a 
parental authority, in correcting the exceſſes of theſe inferior 
courts, and keeping them within their legal bounds ; but, on 
the other hand, they afford them a parental aſſiſtance in repreſſ- 
ing the inſolence of contumacious delinquents, and reſcuing 
their juriſdiction from that contempt, which for want of ſuſſi- 
cient compulſive powers would otherwiſe be ſure to attend it. 


2 F. N. B. 62. 
II. I aN 
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II. I Au next to conſider the injuries cognizable. in the 
court military, or court of chivalry. The juriſdiction of which 
is declared by ſtatute 13 Ric. II. c. 2. to be this: 5 that it 
« hath cognizance of contracts touching deeds of arms or 
« of war, out of the realm, and alſo of things which touch 
« war within the realm, which cannot be determined or diſ- 
« cuſſed by the common law; together with other uſages 
« and cuſtoms to the ſame matters appertaining.” So that 


wherever the common law can give redreſs, this court hath 
21 no juriſdiction; which has thrown it entirely out of uſe as to 
1 the matter of contracts, all ſuch being uſually cognizable in 
T the courts of Weltminſter-hall, if not directly, at leaſt by 
F fiction of law: as if a contract be made at Gibralter, the 


, plaintiff may ſuppoſe it made at Northampton; for the loca- 
= lity, or place of making it, is of no conſequence with regard 
5 to the validity of the contract. 


Tux words, other uſages and cuſtoms,” ſupport the claim 
of this court, 1. To give relief to ſuch of the nobility and 
gentry as think themſelves aggrieved in matters of honour; 
and 2. To keep up the diſtinction of degrees and quality. 
Whence it follows, that the civil juriſdiction of this court of [ 104] 
chivalry is principally in two points; the redreſſing injuries 
of honour, and correcting encroachments in matters of coat- 
armour, precedency, and other diſtinctions of families. 


As a court of honour, it is to give ſatisfaction to all ſuch 
as are aggrieved in that point; a point of a nature ſo nice and 
delicate, that it's wrongs and injuries eſcape the notice of the 
common law, and yet are fit to be redreſſed ſomewhere. Such, 
for inſtance, as calling a man coward, or giving htm the 
lie; for which, as they are productive of no immediate da- 
mage to his perſon or property, no action will lie in the courts 
at Weſtminſter : and yet they are ſuch injuries as will prompt 
every man of ſpirit to demand ſome honourable amends,which 
by the antient law of the land was appointed to be given in 
the court of chivalry*. But modern reſolutions have deter- 


a Year book, 37 Hen. VI. 21. Se den of duels, c. 10. Hal. hiſt, C. L. 37. 
Vox. III. 1 mined, 
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mined, that how much ſoever ſuch a juriſdiction may be ex- 
pedient, yet no action for words will at preſent lie therein ®, 
And it hath always been moſt clearly holden*, that as this 
court cannot meddle with any thing determinable by the 
common law, it therefore can give no pecuniary ſatisfaction 
or damages ; inaſmuch as the quantity and determination 
thereof is ever of common law cognizance. And therefore 
this court of chivalry can at moſt only order reparation in 
point of honour; as, to compel the defendant mendacium ſibi 
ipft imponere, or to take the lie that he has given upon him- 
ſelf, or to make ſuch other ſubmiſhon as the laws of honour 
may require“. Neither can this court, as to the point of re- 
paration in honour, hold plea of any ſuch word, or thing, 
wherein the party is relievable by the courts of common law. 
As if a man gives another a blow, or calls him thief or mur- 
derer; for in both theſe caſes the common law has pointed 
out his proper remedy by action. 


As to the other point of it's civil juriſdiction, the redreſſing 
of incroachments and uſurpations in matters of heraldry and 
coat-armour : it is the buſineſs of this court, according to 
fir Matthew Hale, to adjuſt the right of armorial enſigns, 
bearings, creſts, ſupporters, pennons, c,; and alſo rights 
of place or precedence, where the king's patent or act of 


parliament (which cannot be overruled by this court) have 
not already determined it. 


THe proceedings in this court are by petition, in a ſum- 
mary way; and the trial not by a jury of twelve men, but by 
witneſſes, or by combat ©. But as it cannot impriſon, not 
being a court of record, and as by the reſolutions of the ſupe- 
rior courts it is now confined to ſo narrow and reſtrained 
a juriſdiction, it-has fallen into contempt and diſuſe. The 
marſhalling of coat-armour, which was formerly the pride 
and ſtudy of all the beſt families in the kingdom, is now 


d Salk. 533- 7 Mod. 125. 2 Hawk, d 1 Roll. Abr. 128, 


P. C. 11. e Co. Litt. 261. 
5 Hal. hiſt. . L. 37. 
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greatly diſregarded ; and has fallen into the hands of certain 
ofhcers and attendants upon this court, called heralds, who 
conſider it only as a matter of lucre and not of juſtice: 
whereby ſuch falſity and confuficn have crept into their re- 
cords, (which ought to be the ſtanding evidence of families, 
deſcents, and coat-armour) that, though formerly ſome credit 
has been paid to their teſtimony, now even their common ſeal 
will not be received as evidence in any court of juſtice in the 
kingdomf. But their original viſitation-books, compiled 
when progreſſes were ſolemnly and regularly made into every 
part of the kingdom, to inquire into the ſtate of families, 
and to regiſter ſuch marriages and deſcents as were verified to 
them upon oath, are allowed to be good evidence of pedi- 
grees . And it is much to be wiſhed, that this practice of 
viſitation at certain periods were revived ; for the failure of 
inquiſitions poſt mortem, by the abolition of military tenures, 
combined with the negligence of the heralds in omitting their 
uſual progreſſes, has rendered the proof of a modern deſcent, 
for the recovery of an eſtate or ſucceſſion to a title of honour, 
more difficult than that of an ancient. This will be indeed 
remedied for the future, with reſpect to elaims of peerage, by 
a late ſtanding order“ of the houſe of lords; directing the 
heralds to take exact accounts and preſerve regular entries of 
all peers and peereſſes of England, and their reſpective de- 
ſcendants ; and that an exact pedigree of each peer and his 
family ſhall, on the day of his firſt admiſſion, be delivered 
to the houſe by garter, the principal king at arms. But the 
general inconvenience, affecting more private ſucceſſions, ſtill 
continues without a remedy, | 


III. IxJurits cognizable by the courts maritime, or ad- 
miralty courts, are the next object of our inquiries. Theſe 
courts have juriſdiction and power to try and determine all 
maritime cauſes; or ſuch injuries, which, though they are 
in their nature of common law cognizance, yet being com- 


2 Roll. Abr. 686. 2 Jon. 224. d 11 May, 1767. 
s Ccmb, 3. 
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mitted on the high ſeas, out of the reach of our ordinary 
courts of juſtice, are therefore to be remedied in a peculiar 
court of their own. All admiralty cauſes muſt be therefore 
cauſes ariſing wholly upon the ſea, and not within the pre- 
cincts of any countyi, For the ſtatute 13 Ric. II. c. 5. di- 
rects that the admiral and his deputy ſhall not meddle with 
any thing, but only things done upon the ſea; and the ſtatute 
15 Ric. II. c. 3. declares that the court of the admiral hath 
no manner of cognizance of any contract, or of any other 
thing, done within the body of any county, either by land or 
by water; nor of any wreck of the ſea : for that muſt be caſt 
on land before it becomes a wreckj. But it is otherwiſe of 
things flotſam, jelſam, and ligan; for over them the admiral 
hath juriſdiction, as they are in and upon the ſea*. If part 
of any contract, or other cauſe of action, doth ariſe upon 
the ſea, and part upon the land, the common law excludes 
the admiralty court from it's juriſdiction; for, part belonging 
properly to one cognizance and part to another, the common 
or general law takes place of the particular', Therefore, 
though pure maritime acquiſitions, which are earned and 
become due on the high ſeas, as ſeamen's wages, are one 
proper object of the admiralty juriſdiction, even though the 
contract for them be made upon land ®; yet, in general, if 
there be a contract made in England and to be executed upon 
the ſeas, as a charter party or covenant that a ſhip ſhall ſail 
to Jamaica, or ſhall be in ſuch a latitude by ſuch a day; or 
a contract made upon the ſea to be performed in England, as 
a bond made on ſhipboard to pay money in London or the 
like: theſe kinds of mixed contracts belong not to the admi- 
ralty juriſdiction, but to the courts of common law". And 
indeed it hath been farther holden, that the admiralty court 8 
cannot hold plea of any contract under ſeal o. 
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AxD alſo, as the courts of common law have obtained a 
concurrent juriſdiction with the court of chivalry with regard 
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i Co. Litt. 260. Hob. 79. m x Ventr. 146. ; 
3 See book I. ch. 8. n Hob. 12. Hal. hiſt, C. L. 35- : 
& 5 Rep. 106. © Hob, 212. . 


Co. Litt, 261. 
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y to foreign contracts, by ſuppoſing them made in England; 
Ir ſo it is no uncommon thing for a plaintiff to feign that a 
re | contract, really made at ſea, was made at the royal exchange, 
3 or other inland place, in order to draw the cognizance of the 
1— ſiuit from the courts of admiralty to thoſe of Weſtminſter» 
ch | hall . This the civilians exclaim againſt loudly, as inequi- 
te = table and abſurd ; and fir Thomas Ridley hath very gravely 
th £ proved it to be impoſſible, for the ſhip in which ſuch cauſe 
er of aQtion ariſes to be really at the royal exchange in Cornhill. 
or ; But our lawyers juſtify this fiction, by alleging (as before) 
ſt 1 that the locality of ſuch contracts is not at all efſential to the 
of : merits of them; and that learned civilian himſelf ſeems to 
at have forgotten how much ſuch fictions are adopted and en- 
rt couraged in the Roman law: that a ſon killed in battle is 
In Y ſuppoſed to live for ever for the benefit of his parents”; and 
es that, by the fiction of Pfliminium and the lex Cornelia, cap- 
1g 1 tives, when freed from bondage, were held to have never 
”n 5 been priſoners , and ſuch as died in captivity were ſuppoted 
e, 5 to have died in their own country *, 5 
d M | 
= Wuexe the admiral's court hath not original juriſdiction 168 J 
M 5 of the cauſe, though there ſhould ariſe in it a queſtion that 
'c 1s proper for the cognizance of that court, yet that doth not 
n dtter nor take away the excluſive juriſdiction of the common 
1 5 lawy. And fo, vice verſa, if it hath juriſdiction of the ori- 
Si 5 ginal, it hath alſo juriſdiction of all conſequential queſtions, 
_ S though properly determinable at common law. Wherefore, 
* f among other reaſons, a ſuit for beaconage of a beacon ſtand- 
* 5 ing on a rock in the ſca may be brought in the court of ad- 
1d . miralty, the admiral] having an original juriſdiction over 
rt 5 beacons, In caſe of prizes alſo in time of war, between 

l our own nation and another, or between two other nations, 
5 which are taken at ſea, and brought into our ports, the courts 
rd | P 4 Inſt. 134. t Ef. 49. 15. 18. 

? 1 Viewof the civil law, b. 3. p. 1. 53. Comb. 462. 

2 7 Inft. 1. tit. 25, u 13 Rep. 53, 2 Lev.25. Hicdr. 183. 
5 ; Ef. 49. 15. 12. 8 6. Sid. 158, 
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of admiralty have an undiſturbed and excluſive juriſdiction to 
determine the ſame according to the law of nations x. 
* 

Tux proceedings of the courts of admiralty bear much re- 
ſemblance to thoſe of the civil law, but are not entirely found- 
ed thereon : and they likewiſe adopt and make uſe of other 
laws, as occaſion requires; ſuch as the Rhodian laws aud 
the laws of Oleron y. For the law of England, as has fre- 
quently been obſerved, doth not acknowlege or pay any de- 
ference to the civil law conſidered as ſuch ; but merely per- 
mits it's uſe in ſuch caſes where it judged it's determinations 
equitable, and therefore blends it, in the preſent inſtance, 
with other marine laws: the whole being corrected, altered, 
and amended by acts of parliament and common ulage fo 
that out of this compoſition a body of juriſprudence is ex- 
tracted, which owes it's authority only to it's reception here 
by conſent of the crown and people. The firſt proceſs in 
theſe courts is frequently by arreſt of the defendant's perſon*; 
and they alſo take recognizances or ſtipulation of certain 

| fidejuſſors in the nature of bail *, and in caſe of default may 

L 109 ] impriſon both them and their principal ®. They may alſo 
| fine and impriſon for a contempt in the face of the court“. 
And all this 1s ſupported by immemorial uſage, grounded on 

the neceſſity of ſupporting a juriſdiction ſo extenſive; though 
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l | oppoſite to the uſual doctrines of the common law : theſe be- 
7 ing no courts of record, becauſe in general their proceſs is 
wt much conformed to that of the civil law ©. 
IV. I am next to conſider ſuch injuries as are cognizable | 
by the courts of the common law. And herein I ſhall for 


the preſent only remark, that all poſſible injuries whatſoever, 
that did not fall within the excluſive cognizance of either the 
eccleſiaſtical, military, or maritime tribunals, are for that very 


* 2 Show. 232. Comb. 474. b x Roll. Abr, 531. Godb. 193. 260, | 
y Hale, hiſt. C. L. 36. Co. Litt. 11. e 1 Ventr. 1. 0 
2 Clerke frax cur. adm. & 13. d 1 Keb. 552. 


a Vid. & 11. 1 Roll. Abr. 531. e Bro. Abr. t. error. 177. 
Raym. 78. Lord Raym. 1286. 
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reaſon within the cognizance of the common law courts of 
juſtice. For it is a ſettled and invariable principle in the laws 
of England, that every right when withheld muſt have a re- 


= medy, and every injury it's proper redreſs. The definition 
24 and explication of theſe numerous injuries, and their reſpec- 
ad tive legal remedies, will employ our attention for many ſub- 
= ſequent chapters. But, before we conclude the preſent, I 
"Rb ſhall juſt mention two ſpecies of injuries, which will properly 
= fall now within our immediate conſideration : and which are, 
= either when juſtice is delayed by an inferior court that has 
proper cognizance of the cauſe z or, when ſuch inferior court 
: 4, takes upon itſelf to examine a cauſe and decide the merits 
0 without a legal authority. 
4 1. Tux firſt of theſe injuries, refuſal or neglect of juſtice, 
3 is remedied either by writ of procedendo or of mandamus. A 
17s writ of procedendo ad judicium, iſſues out of the court of chan- 
lin cery, where judges of any ſubordinate court do delay the par- 
ay ties; for that they will not give judgment, either on the one 
110 ſide or on the other, when they ought ſo to do. In this caſe 
23 a writ of procedendo ſhall be awarded, commanding them in 
_ the king's name to proceed to judgment; but without ſpeci- 
gh fying any particular judgment, for that (if erroncous) may 
5 be ſet aſide in the courſe of appeal, or by writ of error or [L 110 
10 falſe judgment: and, upon farther neglect or refuſal, the 
judges of the inferior court may be puniſhed for their con- 
tempt, by writ of attachment returnable in the king's bench 
le or common pleas f. ; 
or 
er, A wriT of mandamus is, in general, a command iſſuing 
he in the king's name from the court of king's bench, and di- 
Ty rected to any perſon, corporation, or inferior court of judi- 
bh cature within the king's dominions, requiring them to do 


ſome particular thing therein ſpecified, which appertains to 
their office and duty, and which the court of king's bench 


f F. N. B. 163, 154, 240. 
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has previouſly determined, or at leaſt ſuppoſes to be conſo- 
nant to right and juſtice. It is a high prerogative writ, of a 
molt extenſive remedial nature: and may be iſſued in ſome 
caſes where the injured party has alſo another more tedious 
method of redreſs, as in the cafe of admiſſion or reſtitution to 
an office : but it iſſues in all caſes where the party hath a 
right to have any thing done, and hath no other ſpecific 
means of compelling it's performance. A mandamus therefore 
lies to compel the admiſſion or reſtoration of the party apply- 
ing, to any office or franchiſe of a public nature, whether 
ſpiritual or temporal; to academical degrees; to the uſe of a 
meeting-houſe, Sc: it lies for the production, inſpection, 
or delivery, of public books and papers; for the ſurrender of 
the regalia of a corporation; to oblige bodies corporate to 
afhx their common ſeal z to compel. the holding of a court; 
and for an infinite number of other purpoſes, which it is im- 
poſſible to recite minutely. But at preſent we are more par- 
ticularly to remark, that it iſſues to the judges of any inferior 
court, commanding them to do juſtice according to the 
powers of tligir oſſice, whenever the ſame is delayed. For it 
is the peculiar buſineſs of the court of king's bench to 
ſuperintend all inferior tribunals, and therein to inforce 
the due exerciſe of thoſe judicial or miniſterial powers, with 


. which the crown or legiſlature have inveſted them: and this, 
not only by reſtraining their exceſſes, but alſo by quickening 
] their negligence, and obviating their denial of juſtice. A 
mandamus may therefore be had to the courts of the city of 
London, to enter up judgments; to the ſpiritual courts to 
grant an adminiſtration, to ſwear a church-warden, and the 
like. This writ is grounded on a ſuggeſtion, by the oath of 
the party injured, of his own right, and the denial of juſtice 
below: whereupon, in order more fully to ſatisfy the court 
that there is a probable ground for ſuch interpoſition, a rule 
15 made (except in ſome general caſes, where the probable 
ground is manif=[t) directing the party complained of to ſhew 
cauſe why a writ of mandamis ſhould not iſſue: and, if he 


& Raym. 214. 
4 ſhews 
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ſhews no ſufficient cauſe, the writ itſelf is iſſued, at firſt in 
the alternative, either to do thus, or ſignify ſome reaſon to 
the contrary ; to which a return, or anſwer, muſt be made at 
a certain day. And, if the inferior judge, or other perſon to 
whom the writ is directed, returns or ſigniſies an inſufficient 
reaſon, then there iſſues in the ſecond place a peremptory man- 


damus, to do the thing abſolutely z to which no other return 


will be admitted, but a certificate of perfect obedience and 
due execution of the writ. If the inferior judge or other 
perſon makes no return, or fails in his reſpect and obedience, 
he is puniſhable for his contempt by attachment. But, if 
he, at the firſt, returns a ſufficient cauſe, although it ſhould 
be falſe in fact, the court of king's bench will not try the 
truth of the fact upon affidavits; but will for the preſent be- 
lieve him, and proceed no farther on the mandamus. But then 
the party injured may have an aCtion againſt him for his ſalſe 
return, and (if found to be falſe by the jury) ſhall recover 
damages equivalent to the injury ſuſtained z together with a 
peremptory mandamus to the defendant to do his duty( 5). Thus 
much for the injury of neglect or refuſal of juſtice. 


2. Tax other injury, which is that of encroachment of 
juriſdiction, or calling one coram non judice, to anſwer in a 
court that has no legal cognizance of the cauſe, is alfo a 
grievance, for which the common law has provided a remedy 
by the writ of prohibition. 


A PROHIBITION is a writ illuing properly only out of [ 112 1 


the court of king's bench, being the king's prerogative writ z 
but, for the furtherance of juſtice, it may now alſo be had 
in ſome caſes out of the court of chancery®, common pleas!, 
or exchequer * ; directed to the judge and parties, of a ſuit in 


h 1 P. Wms. 476. 1 Hob. 15. * Palmer. 523, 


r 
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(5) See further upon the writ of mandamus, p. 264, poſt. 
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any inferior court, commanding them to ceaſe from the pro- 


112 


ſecution thereof, upon a ſuggeſtion that either the cauſe ori- 
ginally, or ſome collateral matter ariſing therein, does not 
belong to that juriſdiction, but to the cognizance of ſome 
other court. This writ may iſſue either to inferior courts of 
common law; as, to the courts of the counties palatine or 
principality of Wales, if they hold plea of land or other mat- 
ters not lying within their reſpeCtive franchiſes! ; to the 
county-courts or courts-baron, where they attempt to hold 
plea of any matter of the value of forty ſhillings”: or it may 
be directed to the courts chriſtian, the univerſity courts, the 
court of chivalry, or the court of admiralty, where they con- 
cern themſelves with any matter not within their juriſdiction; 
as if the firſt ſhould attempt to try the validity of a cuſtom 
pleaded, or the latter a eontract made or to be executed within 
this kingdom. Or, if, in handling of matters clearly within 
their cognizance, they tranſgreſs the bounds preſcribed to 
them by the laws of England; as where they require two 
witneſſes to prove the payment of a legacy, a releaſe of 
tithes”, or the like; in ſuch caſes alſo a prohibition will be 
awarded. For, as the fact of ſigning a releaſe, or of actual 
payment, 1s not properly a ſpiritual queſtion, but only al- 
lowed to be decided in thoſe courts, becauſe incident or ac- 
ceſſory to ſome original queſtion clearly within their juriſ- 
diction; it ought, therefore, where the two laws differ, to be 
decided not according to the ſpiritual, but the temporal law; 
elſe the ſame queſtion might be determined different ways, 
according to the court in which the ſuit is depending : an im- 
propriety, which no wiſe government can or ought to endure, 
and which is therefore a ground of prohibition. And if ei- 
ther the judge or the party ſhall proceed after ſuch prohibition, 
an attachment may be had againſt them, to puniſh them for 
the contempt, at the diſcretion of the court that awarded it“; 
and an action will lie againſt them, to repair the party in- 
jured in damages. 


} Lord Raym. 1409, 
m Fluch. L. 451. 


n Cro. El'z. 666. 
F. N. B. 40. 


Hob. 188. 
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So long as the idea continued among the clergy, that the 
eccleſiaſtical ſtate was wholly independent of the civil, great 
ſtruggles were conſtantly maintained between the temporal 
courts and the ſpiritual, concerning the writ of prohibition 
and the proper objects of it; even from the time of the con- 
ſtitutions of Clarendon, made in oppoſition to the claims of 
archbiſhop Becket in 10 Hen. II, to the exhibition of cer- 
tain articles of complaint to the king by archbiſhop Bancroft 
in 3 Jac. I. on behalf of the eccleſiaſtical courts : from 
which, and from the anſwers to them ſigned by all the judges 
of Weſtminiter-hall?, much may be collected concerning the 
reaſons of granting and methods of proceeding upon prohibi- 
tions. A ſhort ſummary of the latrer is as follows. 'The 
party aggrieved in the court below applies to the ſuperior 
court, ſetting forth in a ſuggeſtion upon record the nature 
and cauſe of his complaint, in being drawn ad aliud examen, 
by a juriſdiction or manner of proceſs diſallowed by the laws 
of the kingdom : upon which, it the matter alleged appears 
to the court to be ſufficient, the writ of prohibition immedi- 
ately iſſues; commanding the judge not to hold, and the party 
not to proſecute, the plea (6). But ſometimes the point may be 
too nice and doubtful to be decided merelyupon a motion: and 


p 2 Inſt. 601 —618. 


7 — 


(6) The general grounds for a prohibition to the eccleſiaſtical 
courts are, either a defect of juriſdiction or a defect in the mode 
of trial. If any fact be pleaded in the court below, and the par- 
ties are at iſſue, that court has no juriſdiction to try it, becauſe it 
cannot proceed according to the rules of the common law ; and in 
ſuch caſe a prohibition lies. Or where the ſpiritual court has no 
original juriſdiction, a prohibition may be granted even after ſen- 
tence. But where it has juriſdiction, and gives a wrong judg- 


ment, it is the ſubject matter of appeal and not of prohibition. 
Lord Kenyon, 3 T. R. 4. 


But when a prohibition is granted after ſentence, the want of 
juriſdiction muſt appear upon the face of the proceedings of the 
ſpiritual court. Jbid. Cowp. 422, See allo 4 7. R. 382. 
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113 PRIVATE Book III. 
then, for the more ſolemn determination of the queſtion, the 
party applying for the prohibition is directed by the court to 
declare in prohibition; that 1s, to proſecute an action, by filing 
a declaration, againſt the other, upon a ſuppoſition or fiction 
(which is not traverſable 4) that he has proceeded in the ſuit 
below, notwithſtanding the writ of prohibition. And if, upon 
demurrer and argument, the court ſhall finally be of opinion, 
that the matter ſuggeſted is a good and ſufficient ground of 


L 114 J prohibition in point of law, then judgment with nominal da- 


mages ſhall be given for the party complaining, and the de- 
fendant, and alſo the inferior court, ſhall be prohibited from 
proceeding any farther. On the other hand, if the ſuperior 
court ſhall think it no competent ground for reſtraining the 
inferior juriſdiction, then judgment ſhall be given againſt 
him who applied for the prohibition in the court above, and a 
writ of conſultation ſhall be awarded ; ſo called, becauſe, upon 
deliberation and conſultation had, the judges find the prohi- 
bition to be ill founded, and therefore by this writ they return 
the cauſe to it's original juriſdiction, to be there determined, 
in the inferior court. And, even in ordinary cafes, the writ 
of prohibicion is not abſolutely final and concluſive. For, 
though the ground be a proper one in point of lav, for 
granting the prohibition, yet, if the fa that gave riſe to it 
be afterwards falſiſied, the cauſe ſhall be remanded to the 
prior juriſdiction. If, for inſtance, a cuſtom be plead- 
ed in the ſpiritual court; a prohibition ought to go, be- 
cauſe that court has no authority to try it: but, if the 
fact of ſuch a cuſtom be brought to a competent trial, and 
be there found ſalſe, a writ of conſultation will be granted. 
For this purpoſe the party prohibited may appear to the pro- 
hibition, and take a declaration, (which mult always purſue 

the ſuggeſtion) and ſo plead to iſſue upon it; denying the 

contempt, and traverſing the cuſtom upon which the prohi- 

bition was grounded: and, if that iſſue be found for the de- 

tendant, he ſhall then have a writ of conſultation, The writ 

of conſultation may alſo be, and is frequently, granted by the 


d Barn. Not. 4to. 148. 
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court without any action brought; when, after a prohibition 
iſſued, upon more mature conſideration the court are of opi- 
nion that the matter ſuggeſted is not a good and ſufficient 
ground to ſtop the proceedings below. Thus careful has the 
law been, in compelling the inferior courts to do ample and 
ſpeedy juſtice; in preventing them from tranſgreſſing their due 
bounds; and in allowing them the undiſturbed cognizance 
of ſuch cauſes as by right, founded on the uſage of the king- 
dom or act of parliament, do properly belong to their juriſ- 
diction. 
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CHAPTERA THE oer. 


or WRONGS, AND TIIXR REMEDIES, 
RESPECTING THE RIGHTS or PERSONS. 
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HE former chapters of this part of our commentaries 
having been employed in deſcribing the ſeveral methods 

of redreſſing private wrongs, either by the mere act of the 
parties, or the mere operation of law; and in treating of the 
nature and ſeveral ſpecies of courts; together with the cog- 
nizance of wrongs or injuries by private or ſpecial tribunals, 
and the public eccleſiaſtical, military, and maritime juriſdic- 
tions of this kingdom; I come now to conſider at large, and 
in a more particular manner, the reſpective remedies in the 
public and general courts of common law, for injurics or pri- 
vate wrongs of any denomination whatſoever, not excluſively 
appropriated to any of the former tribunals. And herein 1 
ſhall, firſt, define the ſeveral injuries cognizable by the courts 
of common law, with the reſpective remedies applicable to 
each particular injury : and ſhall, ſecondly, deſcribe the me- 


thod of purſuing and obtaining theſe remedies in the ſeveral 
courts. 


FirsT then, as to the feveral injuries cognizable by the 
courts of common law, with the reſpective remedies applica- 
ble to each particular injury. And, in treating of theſe, I 
ſhall at preſent confine myſelf to ſuch wrongs as may be com- 
mitted in the mutual intercourſe between ſubject and ſub- 
Je; which the king as the fountain of juſtice is officially 
bound to redreſs in the ordinary forms of law: reſerving ſuch 

injuries 
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injuries or encroachments as may occur between the crown 
and the ſubject, to be diſtinctly conſidered hereafter, as the 
remedy in ſuch caſes is generally of a peculiar and eccentri- 
cal nature. | 


Now, ſince all wrong may be conſidered as merely a priva- 
tion of right, the plain natural remedy for every ſpecies of 
wrong is the being put in poſſeſſion of that right, whereof 
the party injured is deprived. This may either be effected by 
a ſpecific delivery or reſtoration of the ſubject- matter in diſ- 
pute to the legal owner; as when lands or perſonal chattels 
are unjuſtly withheld or invaded : or, where that is not a 
poſſible, or at leaſt not an adequate remedy, by making the 
ſufferer a pecuniary fatisfaCtion in damages; as in caſe of aſ- 
fault, breach of contract, Sc: to which damages the party 
injured has acquired an incomplete or inchoate right, the in- 
ſtant he receives the injury *; though ſuch right be not fully 
aſcertained till they are aſſeſſed by the intervention of the law. 
The inſtruments whereby this remedy is obtained (which are 
ſometimes conſidered in the light of the remedy itſelf) are a 
diverſity of ſuits and actions, which are defined by the mir- 
ror? to be « the lawful demand of one's right:“ or as Brac- 
ton and Fleta expreſs it, in the words of Juſtinian®, jus pro- 
ſequendi in judicio quod alicui debetur. 

Tar Romans introduced, pretty early, ſet forms for actions 
and ſuits in their law, after the example of the Greeks; and 
made it a rule, that each injury ſhould be redreſſed by it's pro- 
per remedy only. * A#tnes, ſay the pandeCts, compoſitae 
« ſunt, quibus inter ſe homines diſceptarent ; quas actiones, ne po- 
&« prlus prout vellet inſtitueret, certas ſolenneſque eſſe voluerunt s. 
The forms of theſe actions were originally preſerved in the 
books of the pontifical college, as choice and ineſtimable ſe- 
crets ; till one Cneius Flavius, the ſecretary of Appius Clau- 
dius, ſtole a copy and publiſhed them to the people *. The 

a See book II. ch. 29, 
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ſonal, real, and mixed. 


PERSONAL. actions are ſuch whereby a man claims a debt, 
or perſonal duty, or damages in lieu thereof: and, likewiſe, 
whereby a man claims a ſatisfaction in damages for ſome injury 
done to his perſon or property. The former are ſaid to be 
founded on contracts, the latter upon Zorts or wrongs: and 
they are the ſame which the civil law calls © adtioner in per- 
« fonam, quae adverſus eum intenduntur, qui ex contractu vel 
4 delicto obligatus eft aliquid dare vel concedere*.” Of the for- 
mer nature are all actions upon debt or promiſes; of the lat- 
ter all actions for treſpaſſes, nuiſances, aſſaults, defamatory 


words, and the like. 


Rear. actions, (or, as they are called in the mirror i, feodal 
actions) which concern real property only, are ſuch whereby 
the plaintiff, here called the demandant, claims title to have 
any lands or tenements, rents, commons, or other heredita- 


f Pro. Qu. Reſcio. F. 8. 

E Sunt quaedam brewvia fermata ſuper 
certis caſcbus de curſu, et de communi conſi- 
lis totius regni approbata et conceſſa, quae 
guidem nallatenus mutari foterint ab/que 
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concealment was ridiculous : but the eſtabliſiment of ſome 
ſtandard was undoubtedly neceſſary, to fix the true ſtate of a 
queſtion of right; leſt in a long and arbitrary proceſs it 
might be ſhifted continually, and be at length no longer dif- 
cernible. Or, as Cicero expreſſes it, “ /unt jura, ſunt fer- 
cc mulae, de omnibus rebus conſtitutae, ne quis aut in genere in- 
cc furiae, aut in ratione actionis, errare palſit. 
« ſunt ex uniuſcujuſque damno, dolore, incommodo, calamitate, 
« infuria, publicae a practore formulae, ad quas privata lis ac- 
«© commodatur,” And in the fame manner our BraCton, 
ſpeaking of the original writs upon which all our actions are 
founded, declares them to be fixed and immutable, unleſs by 
authority of parliament*, And all the modern legiſlators of 
Europe have found it expedient, from the ſame reaſons, to fall 
into the ſame or a ſimilar method. With us in England the 
| ſeveral ſuits, or remedial inſtruments of juſtice, are from the 
ſubject of them diſtinguiſhed into three kinds; actions per- 


Expreſſae enin; 


ments, 


CCC 


＋˙t ab EE 


Ch. 8. WRON OSV. 118 


ments, in fee-ſimple, fee-tail, or for term of life. By theſe 


actions formerly all diſputes concerning real eſtates were 
decided; but they are now pretty generally laid aſide in 
practice, upon account of the great nicety required in their 
management, and the inconvenient length of their proceſs: 
a much more expeditious method of trying titles being ſince 
introduced, by other actions perſonal and mixed. 


Mixzp actions are ſuits partaking of the nature of the 
other two, wherein ſome real property is demanded, and 
alſo perſonal damages for a wrong ſuſtained. As for in- 
ſtance, an action of waſte: which is brought by him who 
hath the inheritance, in remainder or reverſion, againſt the 
tenant for life, who hath committed waſte therein, to re- 
cover not only the land waſted, which would make it 
merely a real action; but alſo treble damages, in purſuance 
of the ſtatute of Glouceſter*, which is a perſonal recompence; 


and ſo both, being joined together, denominate it a mixed - 
action. 


UNDER theſe three heads may every ſpecies of remedy by 
ſuit or action in the courts of common law be comprized. 
But in order effeCtually to apply the remedy, it is firſt neceſ- 
fary to aſcertain the complaint. I proceed therefore now to 
enumerate the ſeveral kinds, and to inquire into the reſpec- 
tive natures, of all private wrongs, or civil injuries, which 
may be offered to the rights of either a man's perſon or his 
property; recounting at the ſame time the reſpective reme- 
dies, which are furniſhed by the law for every infraction of 
right. But I muſt firſt beg leave to premiſe, that all civil 
injuries are of two kinds, the one without force or violence, as 
ſlander or breach of contract; the other coupled with force 
and violence, as batteries, or falſe impriſonment l. Which 
latter ſpecies ſavour ſomething of the criminal kind, being 
always attended with ſome violation of the peace; for which 
in ſtrictneſs of law a fine ought to be paid to the king, ag 


* 6 Ed. I. c. 5. 1 Finch. L. 184. 
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well as a private ſatisfaction to the party injured u. And this 
diſtinction of private wrongs, into injuries with and vvith- 
out force, we ſhall find to run through all the variety of 
, which we are now to treat. In conſidering of which, I ſhall 
follow the ſame method that was purſued with regard to 
the diſtribution of rights: for as theſe are nothing elſe but 
an infringement or breach of thoſe rights, which we have 
before laid down and explained, it will follow that this nega- 
tive ſyſtem of wrongs, muſt correſpond and tally with the 
former poſitive ſyſtem, of rights, As therefore we divided" 
all rights into thoſe of perſons, and thoſe of hinge, ſo we 
muſt make the ſame general diſtribution of injuries into 
ſuch as affect the rights of perſons, and ſuch as affect the 


rights of property. 
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Tux rights of perſons, we may remember, were diſtribut- 
ed into abelute and relative: abſolute, which were ſuch as 
appertained and belonged to private men, conſidered merely 
as individuals, or ſingle perſons; and relative, which were 
Incident to them as members of ſociety, and connected to 
each other by various ties and relations. And the abſolute 
rights of each individual were defined to be the right of per- 
ſonal ſecurity, the right of perſonal liberty, and the right of 
private property, ſo that the wrongs or injuries affecting 
them muſt conſequently be of a correſpondent nature, 
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I. As to injuries which affect the perſonal ſecurity of in- 
dividuals, they are either injuries againſt their lives, their 
limbs, their bodies, their health, or their reputations, 
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1. Wrrn regard to the firſt ſubdiviſion, or injuries affect- 
ing the life of man, they do not fall under our preſent con- 
templation; being one of the moſt atrocious ſpecies of crimes, 
the ſubjeCt of the next book of our commentaries. 


0 ] 2, 3. Tux two next ſpecies of injuries, affecting the limbs 
or bodies of individuals, I ſhall confider in one and the ſame 
view. And theſe may be committed, 1. By threats and me- 


m Finch, L. 198. Jenk. Cent. 185, u See book I. ch. 1. 
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naces of bodily hurt, through fear of which a man's buſineſs 


is interrupted, A menace alone, without a conſequent in- 
convenience, makes not the injury; but, to complete the 
wrong, there muſt be both of them together *. The remedy 
for this is in pecuniary damages, to be recovered by action of 
treſpaſs vi et armis? ; this being an inchoate, though not an 
abſolute violence. 2. By aſſault ; which is an attempt or 
offer to beat another, without touching him: as if one lifts 
up his cane, or his fiſt, in a threatening manner at another; 
or ſtrikes at him, but miſſes him; this is an aſſault, inſultus, 
which Finch 4 deſcribes to be an unlawful ſetting upon 
« one's perſon.” This alſo is an inchoate violence, amounting 
conſiderably higher than bare threats; and therefore, though 
no actual ſuffering is proved, yet the party injured may have 
redreſs by action of treſpaſs vi et arms ; wherein he ſhall re- 
cover damages as a compenſation for the injury.” 3. By bat- 
tery : which is the unlawful beating of another. The leaſt. 
touching of another's perſon wilfully, or in anger, is a bat- 
tery; for the law cannot draw the line between different de- 
grees of violence, and therefore totally prohibits the firſt and 
loweſt ſtage of it: every man's perſon being ſacred, and no 
other having a right to meddle with it, in any the ſlighteſt 
manner. And therefore upon a ſimilar principle the Corne- 
lian law de injuriis prohibited pulſation as well as verberation ; 
diſtinguiſhing verberation, which was accompanied with pain, 
from pulſation, which was attended with none *. But battery 
is, in ſome caſes, juſtifiable or lawful; as where one who hath 
authority, a parent or maſter, gives moderate correction to 
his child, his ſcholar, or his apprentice. So alſo on the prin- 
ciple of ſelf-defence : for if one ſtrikes me firſt, or even only 
aſſauſts me, I may ſtrike in my own defence; and, if ſued for 
it, may plead ſon aſſault demeſne, or that it was the plaintiff's 
own original aſſault that occaſioned it (1). So likewiſe in de- [ 12 ; 7 
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(1) But in any criminal proſecution by indictment, or informa- 
tion for an aſſault or battery, the defendant may plead the general 
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ſence of my goods or poſſeſſion, if a man endeavours to de- 
prive me of them, I may juſtify laying hands upon him to 
prevent him; and in caſe he perſiſts with violence, I may 
proceed to beat him awayf. . Thus too in the exerciſe of an 
office, as that of church-warden or beadle, a man may lay 
hands upon another to turn him out of church, and prevent 
his diſturbing the congregation *®, And, if ſued for this or 
the like battery, he may ſet forth the whole caſe, and plead 
that he laid hands upon him gently, molliter manus impoſuit, 
for this purpoſe. On account of theſe cauſes of juſtification, 
battery is defined to be the unlawful beating of another; for 
which the remedy is, as for aſſault, by action of zreſpaſ5 vi et 
armis © wherein the jury will give adequate damages. 4. By 
wounding: which conſiſts in giving another ſome dangerous 
hurt,' and is only an aggravated ſpecies of battery. 5. By 
- mayhem : which is an injury ſtill more atrocious, and conſiſts 
in violently depriving another of the uſe of a member proper 
for his defence in fight. This is a battery attended with 
this aggravating circumſtance, that thereby the party injured 
is for ever diſabled from making fo good a defence againſt 
future external injuries, as he otherwiſe might have done. 
Among theſe defenſive members are reckoned not only arms 
and legs, but a finger, an eye, and a foretooth*, and alſo 
fome others. But the loſs of one of the jaw-tecth, the ear, 
or the noſe, is no mayhem at common law; as they can be 
of no uſe in fighting. The ſame remedial action of zreſpa/7 
vi et arms lies alſo to recover damages for this injury, an in- 
jury which (when wilful) no motive can juſtify, but neceſ- 
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iſſue, and give in evidence that the perſon aſſaulted or beat was 
the firſt aſſailant, or that he firſt made an attack upon the de- 
fendant himſelf, his wife, his father, ſon, maſter, or perhaps, 
ſervant, (ſee p. 3. n. 1. ante); and, upon producing ſatisfac- 
tory proof of this juilification, the defendant * to be ac- 
k by the jury. 
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ſary ſelſ-· preſervation (2). If the ear be cut off, treble damages 
are given by ſtatute 37 Hen. VIII. c. 6. though this is not 
mayhem at common law. And here I muſt obſerve that for 
theſe four laſt injuries, aſſault, battery, wounding, and mays»: 


hem, an indictment may be brought as well as an action; 


and frequently both are accordingly proſecuted ;' the one at 
the ſuit of the crown for the crime againſt the public; the- 


other at the ſuit of the party injured, to make him a repara- SV: : 
tion in damages. * 


4. Ixjukixs, affecting a man's health, are where by any 
yuwholeſome practices of another a man ſuſtains any ap- 
parent damage in his vigour or conſtitution. As by ſelling 
him bad proviſions or wine *; by the exerciſe of a noiſome 
trade, which infeCts the air in his neighbourhood *; or by 
the neglect or unſkilful management of his phyſician, ſur- 
geon, or apothecary. For it hath been ſolemnly reſolved , 
that mala praxis is a great miſdemeſnor and offence at com- 
mon law, whether it be for curioſity and experiment, or by 
neglect; becauſe it breaks the truſt which the party had 
placed i in his phyſician, and tends to the patient's deſtruc- 
tion. Thus alſo, in the civil law 2, neglect or want of ſkill 
in phyſicians or furgeons © culpae adnumerantur : ueluti 1 
« medicus curationem dereliquerit, male quempiam ſecuerit, auf 
6 perperam ei medicamentum dederit.” Theſe are wrongs or 
injuries unaccompanied by force, for which there is a re- 
medy in damages by a ſpecial action of treſpaſs, upon the 
caſe, This action, of treſpaſs, or tranſgreſſion, en * __ . 


V 1 Roll. Abr. 9o. 
* 9 Rep. 52. Hutt. 135» 
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(2) One remarkable property is peculiar to the action for 4 
mayhem, vis, that the court in which the action is brought have 
a diſcretionary power to increaſe the damages, if they think the 
jury at the trial have not been ſufficiently liberal to the plaintiff; 
but this muſt be done ſaper viſum wulneris, and upon proof that ie 
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is an univerſal remedy, given for all perſonal wrongs and 
injuries without force; ſo called becauſe the plaintiff's 
whole caſe or cauſe of complaint is ſet forth at length in 
the original writ . For though in general there are me- 
thods preſcribed and forms of actions previouſly ſettled, for 
redreſſing thoſe wrongs which moſt uſually occur, and in 
which the very act itſelf is immediately prejudicial or injuri- 
ous to the plaintiff's perſon or property, as battery, non-pay- 
ment of debts, detaining one's goods, or the like; yet where 
any ſpecial conſequential damage ariſes which could not be 
foreſeen and provided for in the ordinary courſe of juſtice, the 
party injured is allowed, both by common law and the ſtatute 
of Weſtm. 2. c. 24. to bring a ſpecial action on his own caſe, 
by a writ formed according to the peculiar circumſtances of 
his own particular grievance*, For wherever the common 
law gives a right or prohibits an injury, it alſo gives a remedy 
by action“; and therefore, wherever a new injury is done, a 
new method of remedy muſt be purſued. And it is a ſettled 
diſtintion*®, that where an act is done which is in itſelf an 
immediate injury to another's perſon or property, there the re- 
medy i is uſually by an action of treſpaſs vi et armis: but where 
there is no act done, but only a culpable omiſhon; or where 
the act is not immediately injurious, but only by conſequence 
and collaterally ; there no action of treſpaſs vi et armis will 


lie, but an action on the ſpecial caſe, for the damages conſe- 
quent on ſuch omiſhon or act. 


5. LasrI r; injuries affecting a man's reputation or good 
name are, firſt, by malicious, ſcandalous, and flanderous 
1 For example; © Rex wicecomiti ſa- provide appoſuit, quod idem A d. fetlu 


et lum, Si A feeerit te ſe.urum de cla- i iu. B wiſum oculi pracdifti totaliter 
« more ſue preſequends, tunc one per va- „ amiſit, ad damnum ipſius A wiginti li- 


# dium ot Jabves ple gios B. guod ft coram 
% ;uftitiariis neftris apia W ftmonofterium 
«in ofabis ſanfti M.cboelis, oflenſurus 
4% quare cum idem B ad dextrum oculum 
4 ipftus Acaſuali er laejum b ne et compe- 
40 tenter curandum apud S. pro guadam 
6 pecynjar /umme prae manibus ſoluta aſ- 


lum praedictum tam negligenter et im- 


« ſum ſiſſet, idem B euram ſuam circa ocu- 


« brarum, ut dicit. Et habeas ibi nomina 
4c plegiorum et hoc breve. Teſte meipſ- 
« apud We n c. ( Regiſtr, 
Brev. 105.) 

o See pag. 52. 

E 1 Salk. 20. 6 Mod. 54. 

© Cro. Jac. 478. 

© 11 Mod. 180. Lord Raym. 1402, 
Stra. 63 Fo 
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words, tending to his damage and derogation. As if a man, 
maliciouſly and falſely utter any ſlander or falſe tale of ano- 
ther; which may either endanger him in law, by impeach- 
ing him of ſome heinous crime, as to ſay that a man hath 
poiſoned another, or is perjured ; or which may exclude him 
from ſociety, as to charge him with having an infectious diſ- 
eaſe; or which may impair or hurt his trade or livelyhood, as to 
call a tradeſman a bankrupt, a phyſician a quack, or a lawyer 
a knave®(3), Words ſpoken in derogation of a peer, a judge, 
or other great officer of the realm, which are called ſcandalum 
magnatum, are held to be ſtill more heinous; and, though 
they be ſuch as would not be aCtionable in the caſe of a com- 
mon perſon, yet when ſpoken in diſgrace of ſuch high and 
reſpectable characters, they amount to an atrocious injury: 
which is redreſſed by an action on the caſe founded on many 


f Finch. L. 185. h x Ventr. 60. 
; Ibid. 186. 
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(3) When words, that are actionable in themſelves if unex- 
plained, are accompanied by qualifications and alluſions, which 
prove tliat the meaning of them is ſuch, that even if they were 
true, they would not ſubject the perſon of whom they are ſpoken 
to any puniſhment or penalty, they are not ſlanderous; as to ſay a 
man is a thief becauſe he has ſtolen a cat, the ſtealing of which is 
not a felony ; or to charge a lady with theft or murder, where the 


\ accuſation is intended as a compliment, and alludes only to the faſ- 


cinating or fatal influence of her beauty, There are. only three 
diſorders which the law deems it ſcandalous to report that a per- 
ſon labours under, viz. the plague, the leproſy, and the lues we- 
nerea. Com. Dig. Act. Def. D. 28. Theſe three maladies in an- 
cient times were ſo contagious and alarming that the perſon af. 
flicted was obliged to be abandoned by his friends; and when the 
leproſy prevailed in this country, there was a peculiar writ de le- 
profo amovendo to remove a leper from ſociety. The probability 
that this inconvenience may reſult from ſuch a charge being the 
principle which conſtitutes the ſlander, it has agreeably thereto 
been decided that it is not actionable to ſay a perſon has had ſuch a 
a diſorder, the infection of which may long have been removed, 
þ i © 473. 
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antient ſtatutes; as well on behalf of the crown, to inflict 
the puniſhment of impriſonment on the ſlanderer, as on behalf 
of the party, to recover damages for the injury ſuſtained (4). 
Words alſo tending to ſcandalize a magiſtrate, or perſon in a 
public truſt, are reputed more highly injurious than when 
ſpoken of a private man k. It is ſaid, that formerly no ac- 
tions were brought for words, unleſs the ſlander was ſuch as 
(if true) would endanger the life of the object of iti. But, 
too great encouragement being given by this lenity to falſe 
and malicious ſlanderers, it is now held that for ſcandalous 


words of the ſeveral ſpecies before-mentioned, (that may en- 


danger a man by ſubjeCting him to the penalties of the law, 
may exclude him from ſociety, may impair his trade, or may 
affect a peer of the realm, a magiſtrate, or one in public 
truſt) an aCtion on the cafe may be had, without proving 
any particular damage to have happened, but merely upon 
the probability that it might happen. But with regard to 
words that do not thus apparently, and upon the face of 
them, import ſuch defamation as will of courſe be injurious, 
it is neceſſary that the * ſhould aver ſome particular day 


iWeſtm. 1. 3 Edw. I. e. 34. 2 Ric, k Lord Raym. 1369. 
II. 0. 5 12 Ric. II. C. 11. 1 2 Vent, 23, 


* 
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(4) This action or public proſecution, for it partakes of both, 
for feandalum magnatumn is totally different from the action of lan- 
der in the caſe of common perſons. The ſeandalum magnatum is re- 
duced to no rule or certain definition, but it may be whatever the 
courts in their diſcretion ſhall Judge to be derogatory to the bigh 
character of the perſon of whom it is ſpoken ; as it was held to be 
candalum magnatum to ſay of a peer, © he was no more to be 
« valued than a dog p* which words would have been perfeatly 
harmleſs if uttered of any inferior perſon. Bull. N. P. 4. This 
action is now ſeldom or never reſorted to. By the two firſt ſtatutes 

on which it is founded, (3 Ed. I. c. 34. and 2 R. II. ſt. 2. c. 50 
the defendant” may be impriſoned till he produces the firſt author 
of the ſcandal, hence probably is the origin of the vulgar notion 
that a perſon who has propagated a ſander may be * tq 
give up his author, 


mage 
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mage to have happened; which is called laying his action 
with a per quod. As if I fay that ſuch a clergyman is a ba- 
ſtard, he cannot for this bring any action againſt me, unleſs 
he can ſhew fome ſpecial lofs by it; in which caſe he may 
bring his action againſt me, for ſaying he was a baſtard, per 
guod he loſt the preſentation to ſuch a living®. In like man- 
ner to ſlander another man's title, by ſpreading ſuch injurious 
reports, as, if true, would deprive him of his eſtate (as to 
call the iſſue in tail, or one who hath land by deſcent, a ba- 
ſtard) is actionable, provided any ſpecial damage acerues to 
the proprietor thereby; as if he loſes an opportunity of ſell- 
ing the land”. But mere ſcurrility, or opprobrious words, 
which neither in themſelves import, nor are in fact attended 
with, any injurious effects, will not ſupport an action. 80 
ſcandals, which concern matters merely ſpiritual, as to call a 
man heretic or adulterer, are cognizable only in the eccleſi- 
aſtical court“; unleſs any temporal damage enſues, which L 125 J 
may be a foundation for a per guad. Words of heat and paſ- 
ſion, as to call a man rogue and raſcal, if productive of no 
ill conſequence, and not of any of the dangerous ſpecies be- 
fore-mentioned, are not actionable : neither are words ſpoken 
in a friendly manner, as by way of advice, admonition, or 
concern, without any tincture or circumſtance of ill will: for, 
in both theſe caſes, they are not maliciouſiy ſpoken, which is 
part of the definition of ſlander? (5). Neither (as was former- 
1 
m 4 Rep. 15. 1 Lev. 248. P Finch, L. 186. 1 Lev. 82, * 


n Cro. Jac. 213. Cro. Elis. 197. Jac. 91, 
9 Noy. 64. 1 Freem. 277. 
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(5) The words ſcoundrel, raſcal, villain, knave, miſcreant, liar, 
fool, and ſpch like general terms of ſcurrility, may be uſed with 
impunity, and are part of the rights and privileges of the vulgar. 
To conſtitute legal ſlander, the words muſt impute a preciſe crime; 
hence it is actionable to ſay a man is a highwayman, but it is not 
ſo, to ſay he is worſe than a highwayman. G. Cooke, 160. 3 Will, 
134. This ſubje& has been fully diſcuſſed by C. J. De Grey, 
who lays dawn this poſition, ** that there muſt be ſome certain or 
!* probable temporal loſs or damage to make words actionable: 
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ly hinted®) are any reſſecting words made uſe of in legal pro- 
ceedings, and pertinent to the cauſe in hand, a ſuſſicient 
cauſe of action for ſlander", Alſo if the defendant be able 
to juſtify, and prove the words to be true, no action will lie?, 
even though ſpecial damage hath enſued: for then it is no 
ſlander or falſe tale. As if I can prove the tradeſman a bank- 
rupt, the phyſician a quack, the lawyer a knave, and the 
divine a heretic, this will deſtroy their reſpective actions: for 


pag. 29, 4 Rep. 13+ 
r Dyer. 285. Cro. Jac. 90. 


i 
_ 


— 


—— 


& but to impute to a man the mere defect or want of moral virtue, 
« moral duties or obligations, which renders a man obnoxious to 
4 mankind, is not actionable.” And therefore he and the court 
determined, that the following declaration concerning a-member 
of parliament at a county mecting, did not amount to a legal ſlan- 
der, viz, © As to inſtructing our members to obtain redreſs, I am 
* totally againſt that plan, for as to inſtructing Mr. O. we might 
« as well inſtru the winds, and ſhould he even promiſe his aſſiſt- 
& ance, I ſhould not expect him to give it us.” 3 Wil. 177. 


A verbal charge of incontinence and proſtitution againſt a 
woman of modeſty and honour, is not a ſlander cognizable in any 
temporal court except in the city court, where the cauſe of action 
ariſes within the juriſdiction of the city of London. See 1 vol, 
p- 76. n. g. 

No action can be maintained for words even attended with a 
ſpecial damage, if they are ſpoken from friendſhip or juſtice to 
another, and not from malice towards the perſon who 1s the ſub- 
ject of them; as if upon an enquiry being made a maſter is 
obliged to give an unfavourable character of a diſcarded ſervant, 
1 T. R. 110. | 

The principal diſtinctions between actions for words, which are 
actionable in themſelves, and actions for words, which are not {0 
without a ſpecial damage, are theſe, vix. the firſt by 21 J. I. c. 16, 
mutt be brought within two years, and if the damages are under 
405. the plaintiff ſhall recover coſts only to the extent of the dama- 
ges, but the latter may be brought at any time within fix years, 
and a verdict with any damages whatever will entitle the plaintiff 
to full coſts. Ball. N. P. 11. See Eſpinaſſe tit. Slander. 
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| though there may be damage ſufficient accruing from it, yet, 


if the fact be true, it is damnum abſque injuria ; and where 
there is no injury, the law gives no remedy. And this is 
agreeable to the reaſoning of the civil law * : © eum gui no- 
« centem infamat, non ęſt aequum et bonum ob eam rem condem- 
« nari ; delifta enim nocentium nota eſſe oportet et expedit.“ 


A skcoxp way of affecting a man's reputation is by 
printed or written libels, pictures, ſigns, and the like; which 
ſet him in an odious or ridiculous * light, and thereby dimi- 
niſh his reputation. With regard to libels in general, there 
are, as in many other caſes, two remedies; one by indict- 
ment and another by action. The former for the public of- 
fence; for every libel has a tendency to the breach of the 
peace, by provoking the perſon libelled to break it z which 
offence is the ſame (in point of law) whether the matter con- 
tained be true or falſe; and therefore the defendant, on an in- 
dictment for publiſhing a libel, is not allowed to allege the 
truth of it by way of juſtifications, But in the remedy by ac- 
tion on the caſe, which is to repair the party in damages for 
the injury done him, the defendant may, as for words ſpoken, 
juſtify the truth of the facts, and ſhew that the plaintiff has 
received no injury at allk. What was ſaid with regard to 
words ſpoken, will alfo hold in every particular with regard 
to libels by writing or printing, and the civil actions conſe- 
quent thereupon(6): but as to ſigns or pictures, it ſeems neceſ- 


fſary 
t Ff. 47. 10. 18. W 5 Rep. 125. 
u 2 Show. 314. 11 Mod. 99. x Hob. 253. 11 Mod. 99. 


—— 


„ 


(6) When this was originally written by the learned Commen- 
tator, the important diſtinction between libels and words ſpoken 
does not ſeem to have been ſo fully eſtabliſhed as it was ſome time 
afterwards by the caſe of Villers v. Moufley, 2 Wilſ. 403. wiz. 
that whatever renders a man ridiculous, or lowers him in tue eſteem 
and opinion of the world, amounts to a libel ; though the fame 
expreſſions, if ſpoken, would not have been defamation : as to 
call a perſon in writing an itchy old toad, was held in that caſe to be a 
libel; although as words ſpoken they would not have been actionable. 
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ſary always to ſhew, by proper innuendos and averments of 


the defendant's meaning, the import and application of the 


ſcandal, and that ſome ſpecial damage has followed; other- 
wiſe it cannot appear, that ſuch libel by picture was under- 
ſtood to be levelled at the plaintiff, or that it was attended 
with any actionable conſequences, 


A THIRD way of deſtroying or injuring a man's reputa- 
tion is by preferring malicious indictments or proſecutions 
againſt him; which, under the maſk of juſtice and public 
ſpirit, are ſometimes made the engines of private ſpite and 
enmity. For this however the law has given a very adequate 
remedy in damages, either by an action of conſþiracy?, which 
cannot be brought but againſt two at the leaſt z or, which is 
the more uſual way, by a ſpecial action on the caſe for a falſe 
and malicious profecution*, In order to carry on the formex 


Finch. L. 305. 2 F. N. B. 116. 


—_— — 


3 — 0 * — 


A young lady of quality lately recovered 4000 J. damages for 
re flections upon her chaſtity publiſhed in a newſpaper ; yet ſhe could 
have brought no action for the groſſeſt aſperſions which could 
have been uttered againſt her honour, 

There are authorities, that truth is not a juſtification in an ac- 
tion for a libel, and a very learned writer ſeems to doubt, whether 
ſuch a plea would now be admitted by the courts, if the accuſation 
in the libel did not amount to an indiftable offence : (3 Woodd. 182) 
but I am inclined to think that the contrary is the prevailing opi- 
nion of the profeſſion ; and that in every action for a libel, if ſpe- 
crfic inſtances can be ſtated upon the record and proved by evi- 
dence, ſo as to ſupport the general charge of the libel, the courts 
would determine them to be a ſufficient juſtification of the defend- 
ant. 1 7. R. 748. And the chief excellence of the civil action 
for a libel conſiſts in this, that it not only affords a reparation for 
the injury ſuſtained, but it is a full vindication of the innocence of 
the perion traduced, 

An action for a libel differs from an action for words, for 
the former may be brought at any time within ſix years, and any 
damages will entitle the plaintiſf to full coſts, | 
See more upon libels, 4 vol. p. 150. 
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(which gives a recompenſe for the danger to which the party 
has been expoſed) it is neceſſary that the plaintiff ſhould ob- 
tain a copy of the record of his indictment and acquittal (7); 
but, in proſecutions for felony, it is uſual to deny a copy of 
the indictment, where there is any, the leaſt, probable cauſe 
to found ſuch proſecution upon *. For it would be a very great 
diſcouragement to the public juſtice of the kingdom, if pro- 
ſecutors, who had a tolerable ground of ſuſpicion, were lia- 
ble to be ſued at law whenever their indictments miſcarried. 
But an action on the caſe for a malicious proſecution may be [ 127 1 
founded upon an indictment, whereon noacquittal can behad; 
as if it be rejected by the grand jury, or be coram non judice, 
or be inſufficiently drawn, For it is not the danger of the 
plaintiff, but the ſcandal, vexation, and expenſe, upon which 
this action is founded. However, any probable cauſe for 
preferring it is ſufficient to juſtify the defendant (8). 
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II. We are next to conſider the violation of the right of 
perſonal liberty. This is effected by the injury of falſe im- 
priſonment, for which the law has not only decreed a puniſh- 
ment, as a heinous-public crime, but has alſo given a private 
reparation to the party; as well by removing the actual con- 
finement ſor the preſent, as, after it is over, by ſubjecting 
the wrongdoer to a civil action, on account of the damage 
ſuſtained by the loſs of. time and liberty. 


a Carth. 421» Lord Raym. 253» d 10 Mod. 219, 220, Stra. 691, 
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(7) In an ad ion for a malicious proſecution, where the plaintiff 
has been indicted for a felony, it is neceſſary to produce a copy of 
the record granted by the court before which he was acquitted ; 
but the practice is otherwiſe in miſdemeanours, and in ſuch a 
eaſe the action may be ſuſtained by the production of the original 
record of the acquittal. 1 BI, Rep. 385. | 
(8) The eſſential ground of this action 1s, that a legal proſecu- 
tion was carried on without a probable cauſe ; but this muſt be 
ſubſtantively and expreſsly proved, and cannot be implied. From 
the want of probable cauſe, malice may be, and molt commonly is, 
implied. The knowlege of the defendant is alſo implied. From 
the moſt expreſs malice, the want of probable Cauſe cannot be 
implied. Sutton v. Johnſtone, 1 T. R. 544. T 
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To conſtitute the injury of falſe impriſonment there are 
two points requiſite: 1. The detention of the perſon: and, 
2. The unlawfulneſs of ſuch detention. Every confinement 
of the perſon is an impriſonment, whether it be in a common 
priſon, or in a private houſe, or in the ſtocks, or even by 
forcibly detaining one in the public ſtreets . Unlawful, or 
falſe, impriſonment conſiſts in ſuch confinement or deten- 


tion without ſufficient authority: which authority may ariſe 


either from ſome proceſs from the courts of juſtice, or from 
ſome warrant from a legal officer having power to commit, 
under his hand and ſeal, and expreſſing the cauſe' of ſuch 
commitment d; or from ſome other ſpecial cauſe warranted, 
for the neceſſity of the thing, either by common law, or a& 
of parliament ; ſuch as the arreſting of a felon by a private 
perſon without warrant, the impreſſing of mariners for the 
public ſervice, or the apprehending of waggoners for miſbe- 
haviour in the public highways*. Falſe impriſonment alſo 
may ariſe by executing a lawful warrant or proceſs at an un- 


L 128] lawful time, as on a Sundayf;, for the ſtatute. hath declared, 


that ſuch ſervice of proceſs ſhall be void (9). This is the injury. 
Let us next ſee the remedy : which is of two ſorts ; the one 
removing the injury, the other making ſati faction for it. 


Tat means of removing the actual injury of falſe impriſon- 
ment, are fourfold. 1. By writ of mainprize. 2. By writ 
de odio et atia. 3. By writ de homine replegiando. 4. By writ 
of habeas corpus. 


1. Tar writ of mainprize, manucaptio, is a writ directed 
to the ſheriff, (either generally, when any man is impriſon- 
ed for a bailable offence, and bail hath been refuſed ; or ſpe- 


c 2 Inſt. 589. f Stat. 29 Car, II. c. 7. Salk, 78. 
d Ibid. 46. 5 Mod. 95. 
© Stat. 13 Geo. III. c. 78. 6 


(9) But the ſtatute has excepted caſes of treaſon, felony, and 
breach of the peace, in which the execution of a lawful warrant or 


proceſs is allowed upon a Sunday. 


cially, 
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cially, when the offence or cauſe of commitment is not pro- 
perly bailable below) commanding him to take ſureties for the 
priſoner's appearance, uſually called mainpernors, and to ſet 
him at large s. Mainpernors differ from bail, in that a man's 
bail may imprifon or ſurrender him up before the ſtipulated day d 
of appearance; mainpernors can do neither, but are barely 
ſureties for his appearance at the day: bail are only ſureties, 
that the party be anſwerable for the ſpecial matter for which 
they ſtipulate ;z mainpernors are bound to produce him to 
anſwer all charges whatſoever b. 


892 Sv * © . — 
Dr 4 


2. Tur writ de odio et atia was antiently uſed to be di- 
rected to the ſheriff, commanding him to inquire whether a 

priſoner charged with murder was committed upon juſt cauſe 

of ſuſpicion, or merely propter odium et atiam, for hatred and 

ill-will; and if upon the inquiſition due cauſe of ſufpicion 

did not appear, then there iſſued another writ for the ſheriff 

to admit him to bail. This writ, according to BraCton , 

ought not to be denied to-any man ; it being expreſsly ordered 

to be made out gratis, without any denial, by magna carta, 

c. 26, and ſtatute Weſtm. 2. 13 Edw. I. c. 29. But the ſtatute | 
of Gloceſter, 6 Edw. I. c. 9. reſtrained it in the caſe of kill- [ 129 J 
ing by miſadventure or ſelf-defence, and the ſtatute 28 Edw. - 

III. c. 9. aboliſhed it in all caſes whatſoever : but as the ſta- 

tute 42 Edw. III. c. 1. repealed all ſtatutes then in being, 

contrary to the great charter, fir Edward Coke is of «par; 1 

that the writ de odio et atia was thereby revived. TOR 
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3. Tae writ de homine replegiands * lies to replevy a man 
out of priſon, or out of the cuſtody of any private perſon, (in 
the ſame manner that chattels taken in diſtreſs may be reple- 
vied, of which in the next chapter) upon giving ſecurity to 
the ſheriff that the man ſhall be forthcoming to anſwer any 
charge againſt him. And, if the perſon be conveyed out of 
the ſheriff's juriſdiction, the ſheriff may return that he is 


b F. N. B. 250. 1 Hal. P. C. 141. i]. 3. tr. 2. c. 8. 
Coke on bail and mainpr. ch. 10. k 2 Inſt, 43 55 315. 
Þ Co. ibid. ch. 3. 4 Inſt. 179. F. N. B. 66. 
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eloigned, 
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eloigned, elongatus: upon which a proceſs iſſues (called a ca- 
pias in withernam ) to impriſon the defendant himfelf, with- 
out bail or mainprize ”, till he produces the party. But this 
writ is guarded with ſo many exceptions n, that it is not an 
effeQual remedy in numerous inſtances, fa. where the 
ctown is concerned, The i incapacity therefore of theſe three 
remedies to give complete relief in every caſe hath almoſt en- 
tirely antiquated them, and hath cauſed a general recourſe to 
be had, in behalf of perſons aggrieved by illegal impriſon- 
ment, to 


4. Tux writ of habeas corpus, the moſt celebrated writ in 
the Engliſh law. Of this there are various kinds made uſe of 
by the courts at Weſtminſter, for removing priſoners from 
one court into another for the more eaſy adminiſtration of 
Juſtice. Such is the habeas corpus ad reſpondendum, when a 
man hath a cauſe of action againſt one who is confined by 
the proceſs of ſome inferior court, in order to remove the 
priſoner, and charge him with this new aCtion in the court 
above. Such is that ad ſatisfaciendum, when a priſoner hath 
had judgment againſt him in an action, and the plaintiff is 
deſirous to bring him up to ſome ſuperior court to charge him 
with proceſs of execution? . Such alſo are thoſe ad proſe- 
quendum, teſlificandum, deliberandum, &c ; which ifſue when 
it is neceſſary to remove a priſoner, in order to profecute or 
bear teſtimony in any court, or to be tried in the proper juriſ- 
diction wherein the fact was committed. Such is, laſtly, the 
common writ ad faciendum et recipiendum, which iſſues out of 
any of the courts of Weſtminſter-hall, when a perſon is ſued 
in ſome inferior juriſdiction, and is deſirous to remove the ac- 
tion into the ſuperior court; commanding the inferior judges 
to produce the body of the defendant, together with the day 
and cauſe of his caption and detainer (whence the writ is fre- 


m Raym. 474. conſuetudinem Angliae ige non fit replegiabilic, 
n Niſi captus eff per ſpeciale pracceptum ( Reg iſtr. 77.) 
neſtrum, vel capitalis juſtitiarii naſtri, vel 2 Mod. 198. 
pro morte bominis, vel pro forefta neſira, p 2 Lilly prac. reg. 4. 
vel pro aligus alio retto, quare ſecundum 


quently 
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quently denominated an habeas corpus cum cauſa) to do and re- 
ceive whatſoever the king's court ſhall conſider in that behalf. 
This is a writ grantable of common right, without any mo- 
tion in court; and it inſtantly ſuperſedes all proceedings in 
the court below. But, in order to prevent the ſurreptitious 
diſcharge of priſoners, it is ordered by ſtatute 1 & 2 P. & M. 
c. 13. that no habeas corpus ſhall iſſue to remove any priſoner 
out of any gaol, unleſs ſigned by ſome judge of the court out 
of which it is awarded. And, to avoid vexatious delays by 
removal of frivolous cauſes, it is enacted by ſtatute 21 Jac. I. 
c. 23. that, where the judge of an inferior court of record is 
a barriſter of three years ſtanding, no cauſe ſhall be removed 
from thence by habeas corpus or other writ, after iſſue or de- 
murrer deliberately joined : that no cauſe, if once remanded 
to the inferior court by writ of procedendo or otherwiſe, ſhall 
ever afterwards be again removed : and that no cauſe ſhall be 
removed at all, if the debt or damages laid in the declaration 
do not amount to the ſum of five pounds. But an * expedient 
having been found out to elude the latter branch of the ſta- 
tute, by procuring a nominal plaintiff to bring another action 
for five pounds or upwards, (and then by the courſe of the 
court, the habeas corpus removed both aCtions together,) it is 
therefore enacted by ſtatute 12 Geo. I. c. 29. that the inferior 
court may proceed in ſuch actions as are under the value of five 
pounds, notwithſtanding other actions may be brought againſt 
the ſame defendant to a greater amount. And by ſtatute 19 
Geo. III. c. 70. no cauſe, under the value of ten pounds, 
thall be removed by habeas corpus, or otherwiſe, into- any ſu- 


perior court, unleſs the defendant, ſo removing the ſame, ſhall - 


give ſpecial bail for payment of the debt and coſts, 


Bor the great and efficacious writ, in all manner of ille- 
gal confinement, is that of habeas corpus ad ſubjiciendum : di- 


rected to the perſon detaining another, and commanding him 


to produce the body of the-priſoner, with the day and cauſe 
of his caption and detention, ad faciendum, ſubjiciendum, et 
recipiendum, to do, ſubmit to, and receive whatſoever the 


4 2 Mod. 306. r Bohun, inſtit. legal. 8 f. edit. 1708. 
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judge or court awarding ſuch writ ſhall conſider in that be- 
half*. This is a high prerogative writ, and therefore by the 
common law iſſuing out of the court of king's bench not only 
in term-time, but alſo during the vacation *, by a fiat from 
the chieſ juſtice or any other of the judges, and running into 
all-parts of tlie king's dominions : for the king is at all times 
entitled to have an account, why the liberty of any of his ſub- 
jeQs is reſtrained u, wherever that reſtraint may be inflicted, 
If it iſſues in vacation, it is uſually returnable before the judge 
himſelf who awarded it, and he proceeds by himſelf thereon"; 
unleſs the term ſhould intervene, and then it may be returned 
in court”, Indeed, if the party were privileged in the courts 
of common pleas and exchequer, as being (or ſuppoſed to be) 
an officer or ſuitor of the court, an habeas corpus ad ſubjici- 
endum might alſo by common law have been awarded from 
thence *; and, if the cauſe of impriſonment were palpably 
; illegal, they might have diſcharged him? : but, if he were 
L 132 ] committed for any criminal matter, they could only have re- 
manded him, or taken bail for his appearance in the court of 
king's bench *z which occaſioned the common pleas for ſome 
time to diſcountenance ſuch applications. But fince the men- 
tion of the king's bench and common pleas, as co-ordinate 
in this juriſdiction, by ſtatute 16 Car. I. c. 10. it hath been 
holden, that every ſubject of the kingdom is equally entitled 
to the beneſit of the common law writ, in either of thoſe 
courts, at his option *, It hath alſo been ſaid, and by very 
reſpectable authorities ®, that the like habeas corpus may iſſue 
out of the court_of chancery in vacation : but, upon the 
famous application to lord Nottingham by Jenks, notwith- 
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* St, Trials. viii. 142. u Cro, Jac. 543. 

t The pluries habeas corpus directed to v 4 Burr. 856. 
Berwick in 43 Eliz. (cited 4 Burr. $56.) id. 460. 542. 606. 
was teſte d die Icuis prox” poſt quinden' x 2 inſt. 55. 4 Inſt. 290. 2 Hal. 
ſancti Martini. It appears, by refer- P. C. 144. 2 Ventr. 22. 
ring to the dominical letter of that year, Vaugh. 155. 
that this gvindena (Nov. 25.) happened Z Carter. 221. 2 Jon. 13. 
that year on a Saturday, Tbe Thurſ- 2 2 Mod. 198. Wood's Caſe. C. B. 
day after was therefore the 3oth of No- Hil, 11 Geo. III. 
vember, two days after the expiration b 4 Inſt, 182. 2 Hal. P. C. 147. 
of che term. ö 


ſtanding 


a 
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ſtanding the moſt diligent ſearches, no precedent could be 


found where the chancellor had iſſued ſuch a writ in vaca- 
tion ©, and therefore his lordſhip refuſed it. 


Id the king's bench and common pleas it is neceſſary to 
apply for it by motion to the court *, as in the caſe of all other 
prerogative writs { certiorari, prohibition, mandamus, Ec.) 
which do not ifſue as of mere courſe, without ſhewing ſome 
probable cauſe why the extraordinary power of the crown is 
called in to the party's aſſiſtance, For, as was atgued by lord 
chief juſtice Vaughan, © it is granted on motion, becauſe 
de jt cannot be had of courſe; and there is therefore no ne- 
« ce/ſity to grant it; for the court ought to be ſatisfied that 
« the party hath a probable cauſe to be delivered.” And this 
ſeems the more reaſonable, becauſe (when once granted) the 
perſon to whom it is directed can return no ſatisfactory ex- 
cuſe for not bringing up the body of the priſoner f. So that, 
if it iſſued of mere courſe, without ſhewing to the court or 
judge ſome reaſonable ground for awarding it, a traitor or 
felon under ſentence of death, a ſoldier. or mariner in the 
king's ſervice, a wife, a child, a relation, or a domeſtic, 
confined for inſanity or other prudential reaſons, might ob- 
rain a temporary enlargement by ſuing out an habeas corpus, 
though ſure to be remanded as ſoon as brought up to the 
court, And therefore fir Edward Coke, when chief juſtice, 
did not ſcruple in 13 Jac. I. to deny a habeas corpus to 
one confined by the court of admiralty for piracy ; there ap- 
pearing, upon his own ſhewing, ſufficient grounds to confine 
him ?. On the other hand, if a probable ground be ſhewn, 
that the party is impriſoned without juſt cauſe h, and there- 


Lo ES nigh oc oO, / Fern BH d r 


then a writ of right, which “ may not be denied, but ought 
« to be granted to every man that is committed, or detained 
« inpriſon, or otherwiſe reſtrained, thought it be by the com- 
mand of the king, the privy council, or any other !.“ 
© LoxdNott, MSS. Rep. July 1676. See alſo 2 Roll. 
2 2 Mod. 306. 1 Lev. 1. 

© Buſhell's Caſe, 2 Jon. 13. 
| TCro, Jac, 343. 


8 3 Bulftr, 27. 
Rep. 138. 
h 2 Init. 615, 


i Com, Journ. 1 Apr. 1628. 
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fore hath a right to be delivered, the writ of habeas corpus is 
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IN a former part of theſe commentaries * we expatiated at 
large on the perſonal liberty of the ſubject. This was ſhewn 
to be a natural inherent right, which could not be ſurrendered 
or forfeited unleſs by the commiſſion of ſome great and atro- 
cious crime, and which ought not to be abridged in any caſe 
without the ſpecial permiſſion of law. A doctrine co-eval 
with the firſt rudiments of the Engliſh conſtitution z and 
handed down to us from our Saxon anceſtors, notwithſtand- 
ing all their ſtruggles with the Danes, and the violence of the 
Norman conquelt : aſſerted afterwards and confirmed by the 
conqueror himſelf and his deſcendants: and though ſometimes 
a little impaired by the ferocity of the times, and the occas 
fional deſpotiſm of jealous or uſurping princes, yet eſtabliſhed 
on the firmeſt baſis by the proviſions of magna carta, and a. 
long ſucceſſion of ſtatutes enacted under Edward III. To aſ- 
ſert an abſolute exemption from impriſonment in all caſes, is 
inconſiſtent with every idea of law and political ſociety ; and 
in the end would deſtroy all civil liberty, by rendering it's 
protection impoſſible: but the glory of the Engliſh law con- 
fiſts in clearly defining the times, the cauſes, and the extent, 
when, wherefore, and to what degree, the impriſonment of 
the ſubject may be lawful. This it is, which induces the ab- 
ſolute neceſſity of expreſſing upon every commitment the rea- 
ſon for which it is made : that the court upon an habeas corpus 
may examine into it's validity; and according to the cir+ 
cumſtances of the caſe may diſcharge, admit to bail, or re- 
mand the priſoner, _ | 


* 


Axp yet, early in the reign of Charles I, the court of 


Ying's bench, relying on ſome arbitrary precedents (and thoſe 


perhaps miſunderſtood) determined that they could not upon 
an habeas corpus either bail or deliver a priſoner, though com- 
mitted without any cauſe aſſigned, in caſe he was committed 
by the ſpecial command of the king, or by the lords of the 
privy council, This drew on a parliamentary inquiry, and 
produced the petition of right, 3 Car, I. which recites this il- 


k Book. I. ch. 1. I State Tr. vii, 136. 


legal 
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legal judgment, and enacts that no freeman hereafter ſhall be 
ſo impriſoned or detained. But when, in the following year, 
Mr. Selden and others were committed by the lords of the 
council, in purſuance of his majeſty's ſpecial command, un- 
der a general charge of “ notable contempts and ſtirring up 
« ſedition againſt the king and government,” the judges de- 
layed for two terms (including alſo the long vacation) to de- 
liver an opinion how far ſuch a charge was bailable. And, 
when at length they agreed that it was, they however annexed 
a condition of finding ſuretics for the good behaviour, which 
{till protracted their impriſonment, the chief juſtice, fir Ni- 
cholas Hyde, at the ſame time declaring”, that “ if they 
« were again remanded for that cauſe, perhaps the court 
« would not afterwards grant a habeas corpus, being already 
« made acquainted with the cauſe of the impriſonment.” 
But this was heard with indignation and aftoniſhment by 
every lawyer preſent; according to Mr. Selden's own account [ 135 ] 
of the matter, whoſe reſentment was not cooled at the dif- 
tance of four and twenty years. 


DP 


a>. 30. 


Trese pitiful evaſions gave riſe to the ſtatute 16 Car. I, 


c. 10. 6 8. whereby it is enacted, that if any perſon be 
committed by the king himſelf in perſon, or by his privy 
council, or by any of the members thereof, he ſhall have 
granted unto him, without any delay upon any pretence 
whatſoever, a writ of habeas corpus, upon demand or motion 
made to the court of king's bench or common pleas ; who {hall 
thereupon, within three court days after the return is made, 
examine and determine the legality of fuch commitment, and 
do what to juſtice ſhall appertain, in delivering, bailing, or 
remanding fuch prifoner. Yet {till in the caſe of Jenks, be- 
fore alluded too, who in 1676 was committed by the king in 
council for a turbulent ſpeech at Guildhall ?, new ſhifts and 
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m Ibid. 240. « denegandum. Quod, ut odiaſiſſimum ju - 
n « Ftiam judicum tunc primarius, niſs © ris prodigium, ſcientioribus hic univerfit 
&« iliud fageremus, reſer ipti illius forenſis, © cenfitum.” (Vindic. Mar. clauſ. edit. 
« qui libertatis perſonalit emnimodae vin- A. D. 1653.) 
dex legitimus eſi fere ſolus, uſum omni- o pag. 132. 
% modum polam pronuntiavit (ſui ſem- P State Trials, vil. 471. 
per ſimiiis ] nebis perpetus in peſterum 
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was the caſe in the preſent inſtance. 
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deviſes were made uſe of to prevent his enlargement by law; 
the chief juſtice (as well as the chancellor) declining to award 
a writ of habeas corpus ad ſubjiciendum in vacation, though at 
laſt he thought proper to award the uſual writs ad deliberan- 
dum, Cc. whereby the priſoner was diſcharged at the Old 
Bailey. Other abuſes had alſo crept into daily practice, 
which had in ſome meaſure defeated the benefit of this great 
conſtitutional remedy. The party impriſoning was at liberty 
to delay his obedience to the firſt writ, and might wait till a 
ſecond and a third, called an alias and a pluries, were iſſued, 
before he produced the party : and many other vexatious 
ſhifts were practiſed to detain ſtate-priſoners in cuſtody. But 
whoever will attentively conſider the Engliſh hiſtory may ob- 
ſerve, that the flagrant abuſe of any power, by the crown or 
it's miniſters, has always been productive of a ſtruggle ; 
which either diſcovers the exerciſe of that power to be con- 
trary to law, or (if legal) reſtrains it for the future. This 
: The oppreſſion of an 
obſcure individual gave birth to the famous habeas corpus aCt, 

1 Car. II. c. 2. which is frequently conſidered as another 


magna carta d of the kingdom; and by conſequence and ana- 


logy has alſo in ſubſequent times reduced the general method 
of proceeding on theſe writs (though not within the reach of 
that ſtatute, but iſſuing merely at the common law) to the 
true ſtandard of law and ny ( a 


| TRE 
. cb. fb, 


(10) Biſhop Burnet relates a circumſtance reſpecting the habeas 
corpus act. which is more curious than credible ; but though we 


cannot be induced to ſuppoſe that this important ſtatute was ob- 
"tained by a jeſt and a fraud, yet the ſtory proves that a very formida- 


ble oppoſition was made to it at that time. It was carried (ſays 
„ he) by an odd artifice in the houſe of lords. Lord Grey and 
lord Norris were named to be the tellers, lord Norris being a 
man ſubject to vapours, was not at all times attentive to what he 
was doing, ſo a very fat lord coming in, lord Grey counted him 
« for teu as a jet at firſt, but ſeeing lord Norris had not obſerved 
£ it, he went on with this miſreckoning of ten, ſo it was re- 
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Tux ſtatute itſelf enacts, 1. That on complaint and re- 
queſt in writing by or on behalf of any perſon committed and 
charged with any crime (unleſs committed for treaſon or fe- 
lony expreſſed in the warrant; or as aceeſſory, or on ſuſpi- 
cion of being acceſſory, before the fact, to any petit- treaſon 
or felony; or upon ſuſpicion of ſuch petit-treaſon or felony, 
plainly expreſſed in the warrant ; or unleſs he is convicted or 
charged in execution by legal proceſs) the lord chancellor or 
any of the twelve judges, in vacation, upon viewing a copy 
of the warrant, or affidavit that a copy is denied, ſhall (un- 
leſs the party has neglected for two terms to apply to any 
court for his enlargement) award a habeas corpus for ſuch pri- 
ſoner, returnable immediately before himſelf or any other of 
the judges; and upon the return made ſhall diſcharge the 
party, if bailable, upon giving ſecurity to appear and anſwer 
to the accuſation in the proper court of judicature. 2. That 
ſuch writs ſhall be indorſed, as granted in purſuance of this 
act, and figned by the perſon awarding them. 3. That the 
writ ſhall be returned and the priſoner brought up, within a 


limited time according to the diſtance, not exceeding in any - 


caſe twenty days. 4. That officers and keepers neglecting 
to make due returns, or not delivering to the priſoner or his 
agent within fix hours after demand a copy of the warrant of 
commitment, or ſhifting the cuſtody of a priſoner from one 
to another, without ſufficient reaſon or authority, (ſpecified 
in the act, ) ſhall for the firſt offence forfeit 100/, and for the 
ſecond offence 200/, to the party grieved, and be diſabled to 
hold his office. 5. That no perſon, once delivered by habeas 
corpus, ſhall be recommitted for the ſame offence, on penalty 
of oc. 6. That every perſon committed for treaſon or fe- 
lony ſhall, if he requires it the firſt week of the next term, or 
the firſt day of the next ſeſſion of oyer and ferminer, be indicted 
in that term or ſeſhon, or elſe admitted to bail; unleſs the 


8 


ported to the houſe, and declared that they who were for the 
bill were the majority, though it indeed went on the other fide 
and by this means the bill pail.” 1 Burnet, Hift. Cb. II. 485. 
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King's witneſſes cannot be produced at that time: and if ac- 
quitted, or if not indicted and tried in the ſecond term or 
ſeſſion, he ſhall be diſcharged ſrom his impriſonment for ſuch 
imputed offence : but that no perſon, after the aſſizes ſhall be 
open for the county in which he is detained, ſhall be re- 
moved by habeas corpus, till after the aſſizes are ended; but 
hall be left to the juſtice of the judges of aſhze. 7. That any 
ſuch priſoner may move for and obtain his habeas corpus, as 
well out of the chancery or exchequer, as out of the king's 
bench or common pleas; and the lord chancellor or judges 
denying the ſame, on ſight of the warrant or oath that the 
fame is reſuſed, forfeit ſeverally to the party grieved the ſum 
of 5001. 8. That this writ of -babeas corpus ſhall run into the 
counties palatine, cinque ports, and other privileged places, 
and the iſlands of Jerſey, and Guernſey. 9. That no inha- 
bitant of England (except perſons contracting, or convicts 
praying, to be tranſported z or having committed ſome capi- 
tal offence in the place to which they are ſent) ſhall be ſent 
Priſoner to Scotland, Ireland, Jerſey, Guernſey, or any places 
beyond the ſeas, within or without the king's dominions : on 
pain that the party committing, his adviſers, aiders, and aſ- 
ſiſtants, ſhall forfeit to the party grieved a ſum not leſs than 
zoo, to be recovered with treble coſts ; ſhall be diſabled to 
bear any office of truſt or profit; ſhall incur the penalties of 
praemunire ; and ſhall be incapable of the king's, pardon. 


Tus is the ſubſtance of that great and important ſtatute: 
which extends (we may obſerve; only to the cafe of commit- 
"ments for ſuch criminal charge, as can produce no inconve- 

nience to public juſtice by a temporary enlargement of the 
. prifoner : all other caſes of unjuſt impriſonment being left to 
the Habeat corpus at common law. But even upon writs at 
the common law it is now expected by the court, agreeable to 
antient precedents © and the ſpirit of the act of parliament, 
that the writ ſhould be immediately obeyed, without waiting 
for any alias or plurics; otherwiſe an attachment will iſſue. 


r 4 Burr. 8 56. 
by 
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By which admirable regulations, judicial as well as parlia- 
mentary, the remedy:is now complete for removing the injury 
of unjuſt and illegal confinement. A remedy.the more neceſ- 
ſary, becauſe the oppreſſion does not always ariſe from the 
ill- nature, but ſometimes from the mere inattention, of go- 
vernment. For it frequently happens in foreign countries, 
(and has happened in England during temporary ſuſpenſions* 
of the ſtatute) that perſons apprehended upon ſuſpicion have 
ſuffered a long impriſonment, merely becauſe they were for- 
gotten (11). 


Tas ſatisfafory remedy for this injury of falſe impriſon- 
ment, is by an action of treſpaſs, vi et armis, uſually called 
an action of falſe impriſonment ; which is generally, and al- 
moſt unavoidably, accompanied with a charge of aſſault and 
battery alſo : and therein the party ſhall recover damages for 
the injury he has received; and alſo the defendant is, as for 
all other injuries committed with force, or vi et armis, liable 
to pay a fine to the king for the violation of the public peace. 


III. Wirn regard to the third abſolute right of individu- 
als, or that of private property, though the enjoyment of it, 


3 See vol, I. pag. 136. 


FP y 84% S: 
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(11) Beſides the efficacy of the writ of habeas corpus in liberat- 
ing the ſubject from illegal confinement in a public priſon, it alſo ex- 


tends it's influence to remove every unjuſt reſtraint of perſonal - 


freedom in private life, though impoſed by a huſband or a father; but 
when women or infants are brought before the court by a habearx 
corpus, the court will only ſet them free from an unmerited or un- 
reaſonable confinement, and will not determine the validity of a 
marriage, or the right to the guardianſhip, but will leave them at 
liberty to chuſe where they will go; and if there be any reaſon to 
apprehend that they. will, be fomed } in returning from the court, 
they will be ſent home under the protection of an officer. But if 
a Child is too young to have any diſcretion of it's own, then the 
court will deliver it into the cuſtody of it's parent, or the perſon 
who appears to be it's legal guardian. See 3 Barr. 1434. where 
all the prior caſes ar? conſidered by lord Mansfield, 

| when 
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when acquired, is ſtrictly a perſonal right: yet as it's na- 
ture and original, and the means of it's acquiſition or loſs, 
fell more directly under our ſecond general diviſion, of the 
rights of things; and as, of courſe, the wrongs that affect 
theſe rights muſt be referred to the correſponding diviſion. in 
the preſent book of our commentaries ; I conceive it will be 
more commodious and eaſy to conſider together, rather than 
in a ſeparate view, the injuries that may be offered to the en- 


-joyment, as well as to the rights, of property. And therefore 
I ihall here conclude the head of injuries affecting the ab/olute 
Tights of individuals, 


WE are next to contemplate thoſe which affect their rela- 
true rights; or ſuch as are incident to perſons confidered as 
members of ſociety, and connected to each other by various 
ties and relations: and, in particular, ſuch injuries as may 


L 139 ] be done to perſons under the four following relations; huf- 


and wife, parent and child, guardian and ward, maſter 
and ſervant, 


I. InzurIts that may be offered to a perſon, conſidered 
as a Higſbaud, are principally three: abduction, or taking away 
2 man's wife; adultery, or criminal converſation with her; 
and beating or otherwiſe abuſing her. 1. As to the firſt ſort, 
æbdluction or taking her away, this may be either by fraud and 
perſuaſion, or open violence: though the law in both caſes 
ſuppoſes force and conſtraint, the wife having no power to 
conſent; and therefore gives a remedy by writ of raviſbment, or 
action of zreſpaſs vi et armis, de uxore rapta et abdufta*. This 
action lay at the common law; and thereby the huſband ſhall 
recover, not the poſſeſſion“ of his wife, but damages for 
taking her away: and by ſtatute Welt. 1. 3 Edw. I. c. 13. 

the offender ſhall alfo be impriſoned two years, and be fined 
at the pleaſure of the king. Both the king and the huſband 
may therefore have this action“; and the huſband is alſo en- 
titled to recover damages in an action on the caſe againſt ſuch 


tF.N.B.% u 2 Inſt. 434. w Ibid. 
az 
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as perſuade and entice the wife to live ſeparate from himwith- 
out a ſufficient cauſe . The old law was ſo ſtrict in this 
point, that, if one's wife miſſed her way upon the road, it 
was not lawful for another man to take her into his houſe, 
unleſs ſhe was benighted and in danger of being loſt or 
drowned y: but a ſtranger might carry her behind him on 
horſeback to market, to a juſtice of the peace for a warrant 
againſt ker huſband, or to the ſpiritual court to ſue for a di- 
vorce*. 2. Adultery, or criminal converſation with a man's 
wife, though it is, as a public crime, left by our laws to the 
coercion of the ſpiritual courts; yet, conſidered as a civil 
injury, (and ſurely there can be no greater,) the law gives a 
ſatisfaction to the huſband for it by action of treſpaſs vi et 
armis againſt the adulterer, wherein the damages recovered 


are uſually very large and exemplary. But theſe are properly [ 140 ] 


increaſed and diminiſhed by circumſtances? z as the rank and 
fortune of the plaintiff and defendant ; the relation or con- 
nection between them; the ſeduction or otherwiſe of the wife, 
founded on her previous behaviour and character; and the 
huſband's obligation by ſettlement or otherwiſe to provide for 
thoſe children, which he cannot but ſuſpect to be ſpurious. 
In this caſe, and upon indictments for polygamy, a marriage 
in fat muſt be proved; though generally, in other caſes, re- 
putation and cohabitation are ſufhcient evidence of mar- 


riage*(12). 3. The third injury is that of beating a man's wife, 


or 


x Law of ni prius. 74. 2 Law of „ prius. 26. 
Y Bro. Abr. t. treſpaſs. 23. b Burr. 2057. 
2 Ibid. 207. 440. 


— — 


* ——— 


(12) Evidence may be given in mitigation of damages, that 
the haſband had criminal connections with other women, or that 
he was not accuſtomed to treat his wife with tenderneis and affec- 
tion, or that they did not live together upon terms of harmony or 
cordiality, for the jury muſt collect, from a conſideration of ſuch 
circumſtances, the extent of the wound which is given to the huſ- 
band's feelings and happineſs, It is now ſettled, that if the jury 
ſhould be convinced that the huſband conſented to the infamy of 
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or otherwiſe ill- uſing her; for which, if it be a common ac. 
Fault, battery, or impriſonment, the law gives the uſual re. 
medy to recover damages, by action of treſpaſs wi ef armis, 
which mult be brought in the names of the huſband aud wiſe 
Jeintly: but if the beating or other maltreatment be very en. 
ormous, ſo tliat thereby the huſband is deprived for any time 
of the company and aſſiſtance of his wife, the law then gives 
him a ſeparate remedy by an action of treſpaſs, in nature of 


an action upon the caſe, for this ill- uſage, per quod conſartiun 


amiſit, in which he ſhall recover a ſatisfaction in damages*, 
© Cro, Jac. 501. 538. 


EONS Un 


— _ 


his wife, they ought to find a verdict for the defendant. 4 T. . 
651. This is founded either upon the maxim volenti non fit injuria, 
or upon the conſideration that the plaintiff as a profligate partice 
crimiuis, appears under too unfavourable circumſtances to receive 
any countenance or protection in a court of juſtice. But if the 
huſband*s conduct does not prove actual conſent, but only that de. 
gree of negligence or levity, which probably contributed to the 
ſeduQion of his wife, it will not deprive him of a verdict, however 
it may leſſen the damages. But he can maintain no action if he 
Hves entirely ſeparated from his wife in conſequence of a mutual 
agreement; for the git or foundation of the action is held to con- 
fit in the huſband's loſs of the comfort and ſociety of his wiſe, 
5 T. R. 357. 

The judges have declared, that in all actions of this fort it ii 
the peculiar province of the jury to eſtimate what pecuniary repa- 
ration ought to be granted; and they have refuſed to grant a new 
trial for exceſſve damages, where a verdi& was given for 50000. 
under circumſtances which were ſuch, that one learned judge wa 
of opinion they amounted to evidence of conſent, and that a ver- 
dict ought to have been given for the defendant. 4 T. R. 651, 
However reluctant the judges may appear to become the arbi- 
trators of the price of adultery, yet that delicacy perhaps ought not 
10 be extended to a verdict; which from the manifeſt circum- 
dances of the caſe cannot poſſibly be reconciled with any fair and 
rational meaſure of juſtice. 

This action for criminal coaverſation having in it a mixture of 
penal proſecution, fufficient evidence muſt be produced to ſatisfy 
the jury of the actual marriage, and the identity, of the parties. 
Deug. 166. 


— 


6 II. InguRIEs 
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II. IxJuR1Es that may be offered to a perſon conſidered: 
in the relation of a parent were likewiſe of two kinds: 1. Ab- 
dufim, or taking his children away; and 2. Marrying his 
ſon and heir without the father's' conſent, : whereby during 
the continuance of the military tenures he loſt the value of 
his marriage. But this laſt injury is now ceaſed, together 
with the right upon which it was grounded : for, the father 
being no longer entitled to the value of the marriage, the 
marrying his heir does him no ſort of injury, for which a 
civil action will lie. As to the other, of abduction or taking 
away the children from the father, that is alſo a matter of 
doubt whether it be a civil injury, or no; for, before the 
abolition of the tenure in chivalry, it was equally a doubt 
whether an action would lie for taking and carrying away 
any other child beſides the heir: ſome holding that it would [ 141“ 
not, upon the ſuppoſition that the only ground or cauſe of 
action was loſing the value of the heir's marriage; and others 
holding that an action would lie for taking away any of the 
children, for that the parent hath an intereſt in them all, to a 
provide for their education 4. If therefore before the aboli- i. 
tion of theſe tenures it was an injury to the father to take | 
away the reſt of his children, as well as his heir, (as I am 
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inclined to think it was, ) it ſtill remains an injury, and is re- 25 
mediable by a writ of raviſbment, or action of treſpaſs vi et y 


ermis, de filio, vel filia, rapto vel abducto e; in the fame man- 
ner as the huſbaud may have it, on account of the abdue- 
tion of his wife. 


HI. Or a fimilar nature to the laſt is the relation of guar- | 1 
Gan and ward; and the like actions mutatis mutandis, as arg ; 
given to fathers, the guardian alſo has for recovery of da- 
mages, when his ward is ſtolen or raviſhed away from him, 
And though guardianſhip in chivalry is now totally aboliſhed, 
which was the only beneficial kind of guardianſhip to the 
guardian, yet the guardian in ſocage was always“ and is till 
entitled to an action of ravi/oment, if his ward cr pupil be 


1 Cro. Eliz. 770. f bid. 139. 
e F. N. B. 98 E Ibid, 
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taken from him : but then he muſt account to his pupil for 
the damages which he ſo recovers*. And, as guardian in 
focage was alfo entitled at common law to a writ of right of 
ward, de cuflodia terrae et haeredis, in order to recover the 
poſſeſſion and cuſtody of the infant i, fo I apprehend that he 
is {till entitled to ſue out this antiquated right. But a more 
ſpeedy and ſummary method of redreſſing all complaints rela- 
tive to wards and guardians hath of late obtained by an appli. 
cation to the court of chancery ; which is the ſupreme guar— 
dian, and has the ſuperintendant juriſdiction, of all the in- 
fants in the kingdom. Aud it is expreſsly provided by ſtatute 
12 Car. Il. c. 24. that teſtamentary guardians may maintain 
an action of raviſhment or treſpaſs, for recovery of any of 


{ 142 } their wards, and alſo for damages to be applied to the uſe and 
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benefit of the infants *. 


IV. To the relation between maſter and ſervant, and the 
rights accruing therefrom, there are two ſpecies of injuries in- 
cident. The one is, retaining a man's hired ſervant be. 
fore his time is expired ; the other is beating or confining him 
in ſuch a manner that he is not able to perform his work, As 
to the firſt, the retaining another perſon's ſervant during the 
time he has agreed to ſerve his preſent maſter ; this as it is an 
ungentlemanlike, ſo it is alſo an illegal act. For every mal- 
ter has by his contract purchaſed for a valuable conſideration 
the ſervice of his domeſtics for a limited time; the inveigling 
or hiring his ſervant, which induces a breach of this contract, 
is therefore an injury to the maſter; and for that injury the 
law has given him a remedy by a ſpecial action on the caſe; 
and he may alſo have an action againſt the fervant for the 
non-performance of his agreement!. But, if the new maſter 

was not apprized of the former contract, no action lies againlt. 
him®, unleſs he refuſes to reſtore the ſervant upon demand. 
The other point of injury, is that of beating, confining, or 
diſabling a man's ſervant, which depends upon the fame 


Þ Hale on F. N. B. 139. F. N. B. 167. 


1 F. N. B. ibid. m Lid. Winch. 51. 
R 2 P. Wms. 108. 
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principle as the laſt; viz. the property which the maſter has 
by his contract acquired in the labour of the ſervant. In this 
caſe, beſides the remedy of an action of battery or impriſon- 
ment, which the ſervant himſelf as an individual may have 
againſt the aggreſſor, the maſter alſo, as a recompenſe for 
his immediate loſs, may maintain an action of treſpaſs vi ef 
armis ; in which he muſt allege and prove the ſpecial damage 
he has ſuſtained by the beating of his ſervant, per quod ſervi- 
tium amifit u; and then the jury will make him a proportion- 
able pecuniary ſatisfaction. A ſimilar practice to which, we 


ſind alſo to have obtained among the Athenians ; where maſ- 


ters were entitled to an action againſt ſuch as beat or ill 
treated their ſervants * (13). 


We 


N 9 Rep. 113. 10 Rep. 310. ba Pott. Antiqu. b. I, C. 26. 


(13) It appears to be a remarkable omiſſion in the law of Eng- 
land, which with ſuch ſcrupulous ſolicitude guards the rights of in- 
dividuals, and ſecures the morals and good order of the commu- 
nity, that it ſhould have afforded ſo little protection to female chaſe 
tity, It is true that it has defended it by the puniſhment of death 
from force and violence, but has left it expoſed to perhaps. greater 


danger from the artifices and ſolicitations of ſeduction. In no caſe 


whatever, unleſs ſhe has had a promiſe of marriage, can a woman 
herſelf obtain any reparation for the injury ſhe has ſuſtained from 
the ſeducer of her virtue. And even where her weakneſs and cre- 


dulity have been impoſed upon by the moſt ſolemn promiſes of 


marriage, unleſs they have been- overheard or made in writing, 


ſhe cannot recover any compenſation, being incapable of giving 


evidence in her own cauſe, Nor can a parent maintain any ac- 


tion in the temporal courts againſt the perſon who has done this | 


wrong to his family, and to his honour and happineſs, but by 
ſtating and proving, that from the conſequences of the ſeduction 
his daughter i is less able to aſſiſt him as a ſervant, or that the ſe- 
ducer in the purſuit of his daughter was a treſpaſſer ypon his pre- 
miſes, Hence no action can be maintained for the ſeduction of 
2 daughter, which is not attended with a loſs of ſervice or an in- 
jury to property. Therefore, in that action for ſeduction which is 
ia moſt general uſe, wiz. a per quod ſervitium amiſit, the father 


mult 


HH En. — 


92 3 
3 WN 


£ — 
9282 


Fil 
5 * 


* * . 2 
4% 5 . VP — 
— 8 * — 8 


EIS "2 
RESIDE SEED RCTS 


Ks We 
a” 


4 
2 
1 
1 


* 
k — — 
a — — — — 


143 PRIVATE Book III. 


We may obſerve that in theſe relative injuries, notice is 
only taken of the wrong done to the ſuperior of the parties 


* Py n * 


_—_ 
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muſt prove that his daughter, when ſeduced, actually aſſiſted in ſome 
degree, however inconſiderable, in tae houſewifery of his family; 
and that ſhe has been rendered leſs ſerviceable to him by her 
pregnancy: and I ſhould think the action would be ſ uſtained upon 
the evidence of a conſumption or any real diſorder, contraſted by 
the daughter, in conſequence of her ſeduction, or of her ſhame and 
ſorrow for the violation of her honour. It is immaterial what is the 
age of the daughter, but it is neceſſary that at the time of the ſeduQtion 
ſhe ſhould be living in; or be conſidered part of, her father's family. 
4 Burr. 1878. 3 Will. 18. And Mr. J. Wilfon, in a caſe upon 
the northern circuit, was of opinion, that a young woman who waz 
upon a viſit at a relation's houſe, and was there ſeduced, might be 
conſidered, in ſupport of this action, as in the ſervice of her father, or 
as part of his family. In this action, as the daughter does not ne- 
ceſſarily receive any part of the damages recovered, ſhe is a com- 
petent witneſs, and is generally produced to prove the circum- 
ſtances of the ſeduction. But in ſuch caſes, as in actions for adul- 
tery, the damages are eſtimated from the rank and ſituation of the 
parent, or from the degree of affliction which, under all the cir. 
cumſtances, he may be ſuppoſed to ſuffer. It ſhould' ſeem 
that this action may be brought by a grandfather, brother, 
uncle, aunt, or any relation under the protection of whom, in loc 
parentis, a woman reſides ; eſpecially if the caſe be ſuch that ſhe 
can bring no action herſelf: but the courts would not permit a 
perſon to be puniſhed twice by exemplary damages for the ſame 
injury. 2 T. R. 4. 

Another action for ſeduction is a common action for treſpaſs, 
which may be brought when the ſeducer illegally entered the fa- 
ther's houſe ; in which action the debauching his daughter may 
be ſtated and proved as an aggravation of the treſpaſs. 2 T. R. 
1787. 

In this action the ſeduction may be proved, though it may 
not have been followed by the conſequences of pregnancy 0r 
the loſs of Fervice. But theſe are the only actions which 
have been extended by the modern ingenuity of the courts, to 
enable an unhappy parent to recover a recompenſe under certain 
circumſtances, for the injury he has ſuſtained by the ſecuction of 
his daughter. 


related 
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related by the breach and diſſolution of either the relation itſelf, 
or at leaſt the advantages accruing therefrom; while the loſs 
of the inferior by ſuch injuries 1s totally unregarded. One 
reaſon for which may be this : that the inferior hath no kind 
of property in the company, care, or aſſiſtance of the ſuperior, 
as the ſuperior is held to have in thoſe of the inferior; and 
therefore the inferior can ſuffer no loſs or injury. The wife 
cannot recover damages for beating her huſband, for ſhe hath 
no ſeparate intereſt in any thing during her coverture. The 
child hath no property in his father or guardian; as they have 
in him, for the ſake of giving him education and nurture. 
Yet the wife or the child, if the huſband or parent be ſlain, 

have a peculiar ſpecies of criminal proſecution allowed them, 
in the nature of a civil ſatisfaction; which is called an appeal, 
and which will be conſidered in the next book. And ſo the 
ſervant, whoſe maſter is diſabled, does not thereby loſe 
his maintenance or wages. He had no property in his maſ- 
ter; and, if he receives his part of the ſtipulated contract, 

he ſuffers no injury, and is therefore entitled to no action, 
ſor any battery or impriſonment which ſueh mater may 
happen to endure. 
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CHRATITARK THEA nne. 


4 


' PROPERTY. 


N the preceding chapter we conſidered the wrongs or in · 


juries that affected the rights of perſons, either conſider- 
ed as individuals, or as related to each other ; and are at pre- 
ſent to enter upon the diſcuſſion of ſuch injuries as affect the 
rights of property, together with the remedies which the law 
has given to repair or redreſs them, 


AnD here again we muſt follow our former diviſion“ of 
property into perſonal and real: perſonal, which conſiſts. in 
goods, money, and all other moveable chattels, and things 
thereunto incident; a property, which may attend a man's 
perſon wherever he goes, and from thence receives it's deno- 
mination : and real property, which conſiſts of ſuch things 
as are permanent, fixed, and immoveable; as lands, tene- 
ments, and hereditaments of all kinds, which are not an- 
nexed to the perſon, nor can be moyed from the place in 
which they ſubſiſt. 


a See book II. ch, 2, 
FinsT 
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FirsT then we are to conſider the injuries that may be 
offered to the rights of perſonal property; and, of theſe, firſt 


the rights of perſonal property in Pen, and then thoſe 
that are in action only?®, 


I. Tar rights of perſonal property in poſ/z/ſion are liable to 


two ſpecies of injuries: the amotion or deprivation of that , 
poſſeſſion 3 and the abuſe or damage of the chattels, while 
the poſſeſſion continues in the legal owner. The former, or 
deprivation of poſſeſſion, is alſo diviſible into two branches; 
the unjuſt and unlawful taling them away; and the unjuſt 
detaining them, though the original taking might be lawful, 


1. AnD firſt of an unlawful taking. The right of pro- 
perty in all external things being ſolely acquired by occu- 
pancy, as has been formerly ſtated, and preſerved and tranſ- 
ferred by grants, deeds, and wills, which are a continuation 
of that occupancy it follows as a neceſſary conſequence, that 
when I once have gained a rightful poſſeſſion of any goods or 
chattels, either by a juſt occupancy or by a legal transfer, 
whoever either by fraud or force diſpoſſeſſes me of them is 
guilty of a tranſgreſſion againſt the law of ſociety, which is 
a kind of ſecondary law of nature. For there muſt be an end 
of all ſocial commerce between man and man, unleſs private 
poſſeſſions be ſecured from unjuſt invaſions : and, if an ac- 
quiſition of goods by either force or fraud were allowed to 
be a ſufficient title, all property would ſoon be confined to the 
molt ſtrong, or the moſt cunning ; and the weak and ſimple- 
minded part of mankind (which is by far the moſt numerous 
diviſion) could never be ſecure of their poſſeſſions, 


Tax wrongful taking of goods being thus moſt clearly an 
injury, the next conſideration is, what remedy the law of 
England has given for it. And this is, in the firſt place, the 
reſtitution of the goods themſelves ſo wrongfully taken, with 
damages for the loſs ſuſtained by ſuch unjuſt invaſion; which C 146 1 


b Book II. ch. 25. 
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is effected by action of replevin: an inſtitution, which the 
mirror e aſcribes to Glanvil, chief juſtice to king Henry the 
ſecond. This obtains only in one inſtance of an unlawful 
taking, that of a wrongful diſtreſs; and this and the action 
of detinue (of which I ſhall preſently ſay more) are almoſt 
the only actions, in which the actual ſpecific poſſeſſion of 
the identical perſonal chattel is reſtored to the proper owner. 
For things perſonal are looked upon by the law as of a na- 
ture ſo tranſitory and periſhable, that it is for the moſt part 
impoffible either to aſcertain their identity, or to reſtore 
them in the ſame condition as when they came to the hands 
of the wrongful poſſeſſor. And, fince it is a maxim that 
« Jex neminem cogit ad vana, ſeu impoſſivilia,” it therefore 
contents itſelf in general with reſtoring, not the thing itſelf, 
but a pecuniary equivalent to the party injured ; by giving 
him a ſatisfaction in damages. But in the caſe of a diſtreſ,, 
the goods are from the firſt taking in the cuſtody of the law, 
and not merely in that of the diſtreinor; and therefore they 
may not only be identified, but alſo reſtored to their firſt 
poſſeſſor, without any material change in their condition, 
And, being thus in the cuſtody of the law, the taking them 
back by force is looked upon as an atrocious injury, and de- 
nominated a re/cous, for which the diſtreinor has a remedy 
in damages, either by writ of rechne, in caſe they were 
going to the pound, or by writ de parco fracto, or pound- 
breach*, in cafe they were actually impounded. He may 
alſo at his option bring an action on the caſe for this injury: 
and ſhall therein, if the diſtreſs were taken for rent, recover 
treble damages. The term, reſcous, is likewiſe applied to 
the forcible delivery of a defendant, when arreſted, from the 
officer who is carrying him to priſon. In which circum- 
ſtances the plaintiff has a ſimilar remedy by action on the 
caſe, or of reſcous s: or, if the ſheriff makes a return of ſuch. 

{ 147 J 7Tcous to the court out of which the proceſs iſſued, the re- 
ſcuer will be puniſhed by attachment ®, 


Ec.2.5J6. 6 Stat. 2 W. all. Seſſ. 1. c. 5. 
4 F. N. B. 101. a Lg O Mod. 211. 
e A. 100. * Cco. Jac. 419. Salk. 586. 
% i 
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Av action of replevin, the regular way of conteſting the 
validity of the tranſaction, is founded, I ſaid, upon a diſtreſs 
taken wrongfully and without ſufficient cauſe : being a re- 
delivery of the pledge |, or thing taking in diſtreſs, to the 
ownerz upon his giving ſecurity to try the right of the 
diſtreſs, and to reſtore it if the right be adjudged againſt 
him: after which the diſtreinor may keep it, till tender 
made of ſufficient amends : but muſt then re- deliver it to the 
owner*. And formerly, when the party diſtreined upon in- 
tended to diſpute the right of the diſtreſs, he had no other 
proceſs by the old common law than by a writ of replevin, 
replegiari facias  ; which iſſued out of chancery, command- 
ing the ſheriff to deliver the diſtreſs to the owner, and after- 
wards to do juſtice in reſpect of the matter in diſpute in his 
own county court. But this being a tedious method of 
proceeding, the beaſts or other goods were long detained 
from the owner, to his great loſs and damage”. For which 
reaſon the ſtatute of Marlbridge ® directs, that (without 
ſuing a writ out of the chancery) the ſheriff immediately, 
upon plaint to him made, ſhall proceed to replevy the 
goods, And, for the greater eaſe of the parties, it is far- 
ther provided by ſtatute 1 P. & M. c. 12. that the ſheriff 
ſhall make at leaſt four deputies in each county, for the ſole 
purpoſe of making replevins. Upon application therefore, 
either to the ſheriff or one of his ſaid deputies, ſecurity is to 
be given, in purſuance of the ſtatute of Weſtm. 2. 13 Edw. I. 
c. 2. 1. That the party replevying will purſue his action 
againſt the diſtreinor, for which purpoſe he puts in plegios de 
froſequendo, or pledges to proſecute; and, 2. That if the 
right be determined againſt him, he will return the diſtreſs 
again; for which purpoſe he is alſo bound to find plegios de 
relurno habendo. Beſides theſe pledges, the ſufficiency of 
which is diſcretionary and at the peril of the ſheriff, the ſta- 
| tute 11 Geo, II. c. 19. requires that the officer, granting a 

replevin on a diſtreſs for rent, ſhall take a bond with two 


i See pag. 13. F, N. B. 68. 
j Co. Litt. 145. m 2 Inſt. 139, 
k 8 Rep. 147. N 52 Hen. III. C, 21. 
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ſureties in a ſum of double the value of the goods diſtreined, 
conditioned to proſecute the ſuit with effect and without de- 
lay, and for return of the goods; which bond ſhall be af. 
ſigned to the avowant or perſon making cognizance, on re- 
queſt made to the officer z and, if forfeited, may be ſued in 
the name of the aſſignee. And certainly, as the end of all 
diſtreſſes is only to compel the party diſtreined upon to ſatisfy 
the debt or duty owing from hint, this end is as well anſwered 
by ſuch ſufficient ſureties as by retaining the very diſtreſs, 
which might frequently occaſion great inconvenience to the 
owner; and that the law never wantonly inflicts. The ſheriff, 
on receiving ſuch ſecurity, is immediately, by his officers, 
to cauſe the chattels taken in diſtreſs to be reſtored into the 
poſſeſſion of the party diſtreined upon (i); unleſs the diſtreinor 
claims a property in the goods ſo taken. For if, by this me- 
thod of diſtreſs, the diſtreinor happens to come again into 
poſſeſſion of his own property in goods which before he had 
loſt, the law allows him to keep them, without any refer- 
ence to the manner by which he thus has regained poſſeſ- 
ſion ; being a kind of perſonal remitter o. If therefore the 
diſtreinor claims any ſuch property, the party replevying muſt 
ſue out a writ de proprietate probanda, in which the ſheriff is 
to try, by an inqueſt, in whom the property previous to the 
diſtreſs ſubſiſtedꝰ . And if it be found to be in the diftreinor, 
the ſheriff can proceed no farther; but muſt return the claim 
of property to the court of king's bench or common pleas, to 
be there farther proſecuted, if thought adviſeable, and ther; 
finally determined 9. 


Bur if no claim of property be put in, or if (upon trial) 
the ſheriff's inqueſt determines it againſt the diſtreinor; then 


o See pag. 19. 4 Co, Litt. 145. Finch. L. 450. 
p Finch. L. 316. 


— . * >» 


(1) If goods are taken in diſtreſs for rent and are replevied, the 
landlord who diſtrained has no lien upon the goods, but his only 
remedy is upon the replevin-bond. 1 Bro. 427, 
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the ſheriff is to replevy the goods (making uſe of even force, 
af the diſtreinor makes reſiſtance”) in caſe the goods be found L 149 J 
| within his county. But if the diſtreſs be carried out of the | 
county, or concealed, then the ſheriff may return that the 
goods, or beaſts, are eloigned, elongata, carried to a diſtance, 
to places to him unknown: and thereupon the party replevy- 
ing ſhall have a writ of capias in withernam, in vetito, (or, more 
properly, repetito ) namio, a term which ſignifies a ſecond or 
reciprocal diſtreſs *, in lieu of the firſt which was eloigned. 
It is therefore a command to the ſheriff to take other goods 
of the diſtreinor, in lieu of the diſtreſs formerly taken, and 
eloigned, or withheld from the owner*. So that here is now 
diſtreſs againſt diſtreſs ; one being taken to anſwer the other, 
by way of repriſal”, and as a puniſhment for the illegal be- 
haviour of the original diſtreinor. For which reaſon goods 


0 taken in wvithernam cannot be replevied, till the original diſ- 
d treſs is forthcoming v. | 
'. 
. Bur, in common caſes, the goods are delivered back to 
e the party replevying, who is then bound to bring his action 
} of replevin z which may be proſecuted in the county-court, 
1 be the diſtreſs of what value it may“. But either party may 
0 remove it to the ſuperior courts of king's bench or common ; 
r, pleas, by writ of recordari or pone x; the plaintiff at pleaſure, bf 
m the defendant upon reaſonable cauſe y; and alſo, if in the 1 
to courſe of proceeding any right of freehold comes in queſtion, 
Ty 2 Inſt. 193. the univerſity of Bruges in Flanders; 1 
$ Smith's commonw. b. 3. c. 10. who gave a univerſal challenge to diſpute i 
2 Inſt, 141. Hickes's Theſaur. 164. with any perſon in any ſcience: in omni i 
l) t F. N. B. 69. 73. ſcibili, et de quolibet ente. Upon which +. 
u In the old northern languages the Mr. More ſent him this queſtion *« utrum 4 
en word withernam is uſed as equivalent to aweria carucae, capta in wetito namio, 15 / 
repriſalss (Stiernhook, de jure ſueon. * fint irreplegibilia; whether beaſts of 7 
J. 1. c. 10.) : the plough, taken in withernam, are 7 
Y Raym. 475. The ſubſtance of this incapable of being replevied. (Hoddeſd. iu : 
— rule compoſed the terms of that famous c. 5.) * 
h queſtion, with which fir Thomas More W 2 Inft. 139. 
e 


(when a ſtudent on his travels) is ſaid to * 2 Inſt. 23. 
have puzzled a pragmatical profeſſor in F. N. B. 69, 70. 
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the ſheriff can proceed no farther* ; ſo that it is uſual to carry 
it up in the firſt inſtance to the courts of Weſtminſter-hall. 


. 150 1 Upon this action brought, and declaration delivered, the 


diſtreinor, who is now the defendant, makes avowry ; that 
15, he avows taking the diſtreſs in his own right, or the right 
of his wife*; and ſets forth the reaſon of it, as for rent 
arrere, damage done, or other cauſe : or elſe, if he juſtifies 
in another's right as his bailiff or ſervant, he is ſaid to make 
cognizance ; that is, he acknowleges the taking, but inſiſts that 
ſuch taking was legal, as he acted by the command of one 
who had a right to diſtrein : and on the truth and legal merits 
of this avowry or cognizance the cauſe is determined. If it 
be determined for the plaintiff, viz. that the diſtreſs was 
wrongfully taken; he has already got his goods back into his 
own poſſeſſion, and ſhall keep them, and moreover recover 
damages*. But if the defendant prevails, by the default or 
nonſuit of the plaintiff, then he ſhall have a writ de retorno 
habends, whereby the goods or chattels (which were diſtrein- 
ed and then replevied) are returned again into his cuſtody 
to be ſold, or otherwiſe diſpoſed of, as if no replevin had 
been made. And at the common law, the plaintiff might 
have brought another replevin, and ſo infinitum to the in- 
tolerable vexation of the defendant. Wherefore the ſtatute 
of Weſtm. 2. c. 2. reſtrains the plaintiff, when nonſuited, 
from ſuing out any freſh replevin; but allows him a judicial 
writ, iſſuing out of the original record, and called a writ of 
ſecond deliverance, in order to have the ſame diſtreſs again 
delivered to him, on giving the like ſecurity as before. And, 
if the plaintiff be a ſecond time nonſuit, or if the defendant 
has judgment upon verdict or demurrer in the firſt replevin, 
he ſhall have a writ of return irrepleviſable ; after which no 
writ of ſecond deliverance ſhall be allowedꝰ. But in caſe of a 
diſtreſs for rent arrere, the writ of ſecond deliverance is in 
effect! taken away by ſtatute 17 Car. II. c. 7. which directs 
that, if the plaintiff be nonſuit before iſſue joined, then upon 

4 Finch. L. 317. 


® 3 Saund. 195, 
: b F. N. B. 69. 


e 2 Inſt. 340. 
d 1 Ventr, 64. 


ſuggeſtion 
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ſuggeſtion made on the record in nature of an avowry or cog- 
nizance; or if judgment be given againſt him on demurrer, 
then, without any ſuch ſuggeſtion, the defendant may have a 


writ ta inquire into the value of the diſtreſs by a jury, and L 151] 


ſnall recover the amount of it in damages, if leſs than the 

arrear of rent; or, if more, then ſo much as ſhall be equal 

to ſuch arrear, with coſts: or, if the nonſuit be after iſſue 
joined, or if a verdict be againſt the plaintiff, then the jury 
impannelled to try the cauſe ſhall affeſs ſuch arrears for the 
defendant : and if (in any of theſe caſes) the diſtreſs be in- 
ſufficient to anſwer the arrears diſtreined for, the defendant 
may take a farther diſtreſs or diſtrefſes *© But otherwiſe, if, 
pending a replevin for a former diſtreſs, a man diſtreins again 
for the ſame rent or ſervice, then the party is not driven to 
his action of replevin, but ſhall have a writ of recaption f, and 
recover damages for the defendant the re- diſtreinor's contempt 
of the proceſs of the law. 


In like manner, other remedies for other unlawful takings 
of a man's goods conſiſt only in recovering a ſatisfaction in 
damages. As if a man takes the goods of another out of his 
actual or virtual poſſeſſion, without having a lawful title ſo 
to do, it is an injury; which, though it doth not amount 
to felony unleſs it be done animo furandi, is nevertheleſs a 
tranſgreſſion, for which an action of treſpaſs vi et armis will 
liez wherein the plaintiff ſhall not recover the thing itſelf, 
but only damages for the loſs of it. Or, if committed with- 
out force, the party may, at his choice, have another remedy 
in damages by action of rover and converſion, of which I ſhall 
preſently ſay more. | 


2, DEPRIVATION of poſſeſſion may alſo be by an unjuſt 
detainer of another's goods, though the original rating was 
lawful. As if I diſtrein another's cattle damage-feaſant, and 
before they are impounded he tenders me ſufficient amends z 
now, though the original taking was lawful, my ſubſequent 
detainment of them after tender of amends is wrongful, and 


4 Stat. 17 Car. II. C. 7. 1 F. N. B. 71. 


he 
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he ſhall have an action of rep/evin againſt me to recover themt: 
in which he ſhall recover damages only for the detention and not 


1 152 J for the caption, becauſe the original taking was lawful. Or, if 


I lend a man a horſe, and he afterwards refuſes to reſtore it, 
this injury conſiſts in the detaining, and not in the original 
taking, and the regular method for me to recover poſſeſſion is 
by action of detinue”. In this action, of detinue, it is neceſſary 
to aſcertain the thing detained, in ſuch a manner as that it may 
be ſpecifically known and recovered. Therefore it cannot 
be brought for money, corn, or the like; for that cannot be 
known from other money or corn ; unleſs it be in a bag or a 
fack, for then it may be diſtinguiſhably marked. In order 
therefore to ground an action of detinue, which is only for the 
detaining, theſe points are neceſſary! : 1. That the defendant 
came lawfully into poſſeſſion of the goods, as either by delivery 
to him, or finding them; 2. That the plaintiff have a property; 
3. That the goods themſelves be of ſome value; and 4. That 
they be aſcertained in point of identity. Upon this the jury, 
if they find for the plaintiff, aſſeſs the reſpeCtive values of the 
ſeveral parcels detained, and alſo damages for the detention. 
And the judgment is conditional; that the plaintiff recover 
the ſaid goods, or (if they cannot be had) their reſpective 
values, and alſo the damages for detaining them. But there 
is one diſadvantage which attends this action; viz. that the 
defendant is herein permitted to wage his law, that is, to ex- 
culpate himſelf by oathł, and thereby defeat the plaintiff of 
his remedy: which privilege is grounded on the confidence 
originally repoſed in the bailee by the bailor, in the borrower 
by the lender, and the like; from whence aroſe a ſtrong 
preſumptive evidence, that in the plaintiff's own opinion the 
defendant was worthy of credit. But for this reaſon the 
aCtion itſelf 1s of late much diſuſed, and has given place to 
the action of zrover. 


Tunis action of frover and converſion, was in it's original 
an action of treſpaſs upon the cafe, for recovery of damages 


b F. N. B. 69. j Co. Entr. 170. Cro. ac. 681. 

* Pid. 138. K Co. Litt. 295. 

» Co. Litt. 286. : 
againſt 


oO 


J 
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againſt ſuch perſon as had found another's goods, and refuſed 

to deliver them on demand, but converted them to his own 

uſe ; from which finding and converting it is called an action L 153 } 
of trover and converſion. The freedom of this action from 

wager of law, and the leſs degree of certainty requiſite in de- 

ſcribing the goods, gave it ſo confiderable an advantage 

over the action of detinue, that by a fiction of law actions of : 
trover were at length permitted to be brought againſt any 

man, who had in his poſſeſſion by any means whatſoever the 

perſonal goods of another, and ſold them or uſed them with- 

out the conſent of the owner, or refuſed to deliver them when 
demanded, The injury lies in the converſion : for any man 

may take the goods of another into poſſeſſion, if he finds 

them; but no finder is allowed to acquire a property therein, 

unleſs the owner be for ever unknown®: and therefore he 

muſt not convert them to his own uſe, which the law pre- 

ſumes him to do, if he refuſes to reſtore them to the owner: 

for which reaſon ſuch refuſal alone is, prima faciae, ſufficient 
evidence of a converſion". The fact of the finding, or tro- 

ver, is therefore now totally immaterial : for the plaintiff 

needs only to ſuggeſt (as words of form) that he loſt ſuch 

goods, and that the defendant found them: and, if he proves 

that the goods are his property, and that the defendant had 

them in his poſſeſſion, it is ſufficient, But a converſion muſt 

be fully proved: and then in this action the plaintiff ſhall 

recover damages, equal to the value of the thing converted, 

but not the thing itſelf ; which nothing will recover but an 

action of detinue or replevin, 1 
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As to the damage that may be offered to things perſonal, 
while in the poſſeſſion of the owner, as hunting a man's deer, 
ſhooting his dogs, poiſoning his cattle, or in any wiſe taking 
from the value of any of his chattels, or making them in a 
worſe condition than before, theſe are injuries too obvious to 
need explication. I have only therefore to mention the re- 
medies given by the law to redreſs them, which are in two 


1 Salk. 654. u 10 Rep, 56. 
m See book I. ch. 8. book II. ch. 1. and 206. 
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ſhapes; by action of zreſþaſs vi et armis, where the act is in 
itſelf immediately injurious to another's property, and there. 


1154 } fore neceſſarily accompanied with ſome degree of force; and 


by ſpecial action on t caſe, where the act is in itſelf indiffe- 
rent, and the injury only conſequential, and therefore ariſin 
without any breach of the peace. In both of which ſuits the 
plaintiff ſhall recover damages, in proportion to the injury 
which he proves that his property has ſuſtained. And it is 
not material whether the damage be done by the defendant 
himſelf, or his ſervants by his direction; for the action will 
lie againſt the maſter as well as the 8 o. And, if a man 
keeps a dog or other brute animal, uſed to do miſchief, as 
by worrying ſheep, or the like, the owner muſt anſwer for 
the conſequences, if he knows of ſuch evil habit? (2), 


II. HrrHERro of injuries affecting the right of things 
perſonal, in peſſeſſon. We are next to conſider thoſe which 
regard things in action only; or ſuch rights as are founded 
on, and ariſe from contrads ; the nature and ſeveral diviſions 
of which were explained in the preceding volume. The 
violation, or non-performance, of theſe contracts might be 
extended into as great a variety of wrongs, as the rights which 
we then conſidered : but I ſhall now conſider them in a more 
comprehenſive view, by here making only a twofold diviſion 
of contracts; viz. contracts expreſs, and contracts implied; 
and pointing out the injuries that ariſe from the violation of 
each, with their reſpective remedies. 


ExrRxss contracts include three diſtinct ſpecies ; debts, 
covenants, and promiſes, 


® Noy's Max. c. 44. 1 See book II. ch. 30. 
p Cro. Car. 254. 437» | 


— — 2 
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(2) But the owner is not anſwerable for the firſt miſchief done 
by a dog, a bull, or other tame animal, Bull. N. P. 77. Vet if he 
ſhould carry his dog into a field, where he himſelf is a treſpaſſer, 
and the dog ſhould kill ſheep, this, though the firſt offence, might 
I conceive be ſtated and proved as an aggravation of the treſpaſs. 


7 | 1. Te 


Ch. 9. WronGs, 154 


1. Tux legal acceptation of debt is, a ſum of money due 
by certain and expreſs agreement: as, by a bond for a deter- 
minate ſum; a bill or note; a ſpecial bargain; or a rentreſerved 
on a leaſe; where the quantity is fixed and ſpecific, and 
does not depend upon any ſubſequent valuation to ſettle it. 
The non-payment of theſe is an injury, for which the proper 
remedy is by action of deb?", to compel the performance of 


the contract and recover the ſpecifical ſum due“. This is the. [ 


ſhorteſt and ſureſt remedy ; particularly where the debt ariſes 
upon a ſpecialty, that is, upon a deed or inſtrument under 
ſeal. So alſo, if I verbally agree to pay a man a certain price 


for a certain parcel of goods, and fail in the performance, an 


action of debt lies againſt me; for this is alſo a determinate 
contract: but if I agree for no ſettled price, I am not liable 
to an action of debt, but a ſpecial action on the caſe, accord- 
ing to the nature of my contract. And indeed actions of 
debt are now ſeldom brought but upon ſpecial contracts under 
ſeal z wherein the ſum due is clearly and preciſely expreſſed: 
for, in caſe of ſuch an action upon a ſimple contract, the plain- 
tiff labours under two difficulties, Firſt, the defendant has 
here the ſame advantage as in an aCtion of detinue, that of 
waging his law, or purging himſelf of the debt by oath, if 
he thinks properſ, Secondly, in an action of debt the plain- 
tiff muſt prove the whole debt he claims, or recover nothing 
at all, For the debt is one ſingle cauſe of action, fixed and 


determined; and which therefore, if the proof varies from the 
claim, cannot be looked upon as the ſame contract whereof 


the performance is ſued for. If therefore I bring an action 
of debt for 300% I am not at liberty to prove a debt of 20/, and 
recover a verdict thereon*; any more than if I bring an 
action of detinue for a horſe, I can thereby recover an ox. 
For I fail in the proof of that contract, which my action or 
complaint has alleged to be ſpecific, expreſs, and determinate. 
But in an action on the caſe, on what is called an indebitatus 
aſſumpſit, which is not brought to compel a ſpecific perform- 


r F. N. B. 119. © Pro. Le y gager. 93. Dyer. 219. 
v See appendix, N* III. Ft. 2 Roll Abr. 706, 1 Show, 275. 
14 Rep. 24. 
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ance of the contract, but to recover damages for it's non- 


performance, the implied aſſump, and conſequently the 


damages for the breach of it, are of their nature indetermi- 
nate; and will therefore adapt and proportion themſelves to 
the truth of the caſe which ſhall be proved, without being 
confined to the preciſe demand ſtated in the declaration. For 
if any debt be proved, however leſs than the ſum demanded, 
the law will raiſe a promiſe pro tanto, and the damages will 
of courſe be proportioned to the actual debt. So that I may 
declare that the defendant, being indebted to me in 30l, under- 
took or promiſed to pay it, but failed; and lay my damages 
ariſing from ſuch failure at what ſum I pleaſe : and the jury 
will, according to the nature of my proof, allow me either 
the whole in damages, or any inferior ſum. And, even in 
actions of debt, where the contract is proved or admitted, if 
the defendant can ſhew that he has diſcharged any part of it, 
the plaintiff ſhall recover the reſidue u. 


Tu form of the writ of debt is ſometimes in the debet and 


. detinet, and ſometimes in the detinet only: that is, the writ 


ſtates, either that the defendant o4ves and unjuſtly detains the 
debt or thing in queſtion, or only that he unjuſtly derains it. 
It is brought in the debet as well as detinet, when ſued by one 
of the original contracting parties who perſonally gave the 
credit, againſt the other who perſonally incurred the debt, or 
againſt his heirs, if they are bound to the payment; as by the 


' obligee againſt the obligor, the landlord againſt the tenant, 
Ec. But, if it be brought by or againſt an executor for a debt 


due to or from the teſtator, this not being his own debt, ſhall 
be ſued for in the detinet only v. So alſoif the action be for goods, 
for corn, or an horſe, the writ ſhall be in the detinet only; for 
nothing but a ſum of money, for which J (or my anceſtors in 
my name) have perſonally contracted, is properly conſidered 
as my debt, And indeed a writ of debt in the detinet only, for 
goods and chattels, is neither more nor leſs than a mere writ 
of detinue; and is followed by the very ſame judgment *. 


u 1 Roll. Rep. 257. Salk. 664. x Raſt, Entr. 174. 
W F. N. B. 119. 


2. A COVENANT 
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2. A COVENANT alſo, contained in a deed, to do a direct 
act or to omit one, is another ſpecies of expreſs contracts, the 
violation or a breach of which is a civil injury. As if a man 
covenants to be at York by ſuch a day, or not ta exerciſe a 
trade in a particular place, and is not at York at the time 
appointed, or carries on his trade in the place forbidden, theſe 
are direct breaches of his covenant z and may be perhaps [ 159 J 
greatly to the diſadvantage and loſs of the covenantee. 'The 
remedy for this is by a writ of covenant) : which directs the 

| ſheriff to command the defendant generally to keep his cove- 
nant with the plaintiff (without ſpecifying the nature of the 
covenant) or ſhew good cauſe to the contrary : and if he 
continues refractory, or the covenant is already ſo broken 
that it cannot now be ſpecifically performed, then the ſubſe- 
quent proceedings ſet forth with preciſion the covenant, the 
breach, and the loſs which has happened chereby; whereupon 
the jury will give damages, in proportion to the injury 
ſuſtained by the plaintiff, and occaſioned by ſuch breach of 
the defendant's contract. 
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THERE is one ſpecies of covenant, of a different nature 
from the reſt ; and that is a covenant real, to convey or diſ- 
poſe of lands, which ſeems to be partly of a perſonal and 
partly of a real nature*. For this the remedy 1s by a ſpecial T4 
writ of covenant, for a ſpecific performance of the contract, v5 
concerning certain lands particularly deſcribed in the writ. E 
It therefore directs the ſheriff to command the defendant, 
here called the deforciant, to keep the covenant made be- 
tween the plaintiff and him concerning the identical lands in 
queſtion : and upon this proceſs it is that fines of lands are 
uſually levied at common law * ; the plaintiff, or perſon to 
whom the fine is levied, bringing a writ of covenant, in | 
which he ſuggeſts ſome agreement to have been made between Fa 
him and the deforciant, touching thoſe particular lands, for $4 
the completion of which he brings this action. And, for the | 
end of this ſuppoſed difference, the fine or finalis concordia is | 


F. N. B. 145. See book II. ch, 21. 3 
2 Hal. on F. N. B. 146. | 
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made, whereby the deforciant (now called the cognizor) ac- 
knowleges the tenements to be the right of the plaintiff, now 
called the cognizee. And moreover, as leaſes for years were 
formerly conſidered only as contraQts ® or covenants for the 
enjoyment of the rents and profits, and not as the conveyance 
of any real intereſt in the land, the antient remedy for the 


1 58 ] leſſee, if ejected, was by a writ of covenant againſt the leſſor, 


to recover the term (if in being) and damages, in caſe the 
ouſter was committed by the leſſor himſelf : or, if the term 
was expired, or the ouſter was commitred bya ſtranger, claim- 
ing by an elder title, then to recover damages only e. 


No perſon could at common law take advantage of any co- 
venant or condition, except ſuch as were parties or privies 
thereto ; and, of courſe, no grantee or aſſignee of any rever- 
fion or rent. To remedy which, and more effectually to ſe- 
cure to the king's grantees the ſpoils of the monaſteries then 
newly diſſolved, the ſtatute 32 Hen. VIII. c. 34. gives the 
aſſignee of a reverſion (after notice of ſuch aſſignment*) the 
ſame remedies againſt the particular tenant, byentryor action, 
for waſte or other forfeitures, non-payment of rent, and non- 
performance of conditions, covenants, and agreements, as the 
aſhgnor himſelf might have had; and makes him equally 
liable, on the other hand, for acts agreed to be performed by 
the aſſignor, except in the caſe of warranty. 


3- A PROMISE is in the nature of a verbal covenant, and 
wants nothing but the ſolemnity of writing and ſealing to 
make it abſolutely the ſame. If therefore it be to do any ex- 
plicit act, it is an expreſs contract, as much as any covenant; 
and the breach of it is an equal injury. The remedy indeed 
is not exactly the ſame : ſince, inſtead of an action of cove- 
nant, there only lies an action upon the caſe, for what is 
called the aſſumpſit or undertaking of the defendant; the 
failure of performing which is the wrong or injury done to 


b See book II. ch. g. d Co. Litt. 215. Moor. 876. Cro. 


© Bro, Abr. t. covenant. 33. F. N. B. Jac, 145. 
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the plaintiff, the damages whereof a jury are to eſtimate and 
ſettle. As if a builder promiſes, undertakes, or aſſumes to 
Caius, that he will build and cover his houſe within a time 
limited, and fails to do it; Caius has an action on the caſe 
againſt the builder, for this breach of his exprefs promiſe; 
undertaking, or a//i-pfit ; and ſhall recover a pecuniary ſa- 
| tisfaction for the injury ſuſtained by ſuch delay. So alſo in 
the caſe before- mentioned, of a debt by ſimple contract, if the 
debtor promiſes to pay it and does not, this breach of promiſe 
entitles the creditor to his action on the cale, inſtead of being 
driven to an action of debt*®. Thus likewiſe a promiſſory 
note, or note of hand not under ſeal, to pay money at a day 
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| certain, is an expreſs aſſumpſit ; and the payee at common 
| law, or by cuſtom and act of parliament the indorſee , may ö 4 


recover the value of the note in damages, if it remains un- 
paid. Some agreements indeed, though never ſo expreſsly 
| made, are deemed of ſo important a nature, that they ought 
| not to reſt in verbal promiſe only, which cannot be proved 
but by the memory (which ſometimes will induce the per- 
jury) of witneſſes. To prevent which, the ſtatute of frauds, 
and perjuries, 29 Car. II. c. 3. enacts, that in the five follow- 
ing caſes no verbal promiſe ſhall be ſufficient to ground an 
action upon, but at the leaſt ſome note or memorandum of it 
ſhall be made in writing, and ſigned by the party to be 
charged therewith: 1. Where an executor or adminiſtrator 
promiſes to anſwer damages out of his own eftate, 2. Where 
| a man undertakes to anſwer for the debt, default, or mifcar- 
riage of another. 3. Where any agreement is made, upon 
conſideration of marriage. 4. Where any contract or ſale 
is made of lands, tenements, or hereditaments, or any intereſt 
therein. 5. And, laſtly, where there is any agreement that 
is not to be performed within a year from the making there- 
of. In all theſe cafes a mere verbal Yume ? 1s void (3). 
FROM 


o * 
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e 4 Rep. ay f See book II. ch. 30. 


G Theſe proviſions in the ſtatute have produced many de- 
cifions both in the courts of law and equity. 

It is determined, that if two perſons ge to a ſhop, and one 
orders goods, and the other ſays, “if he does not pay I will, or I 
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FRroM theſe expreſi contracts the tranſition is eaſy to thoſe 
that are only implied by law. Which are ſuch as reaſon and 
juſtice 


* * „— — — 


— 


* 


«© will ſee you paid,“ he is not bound unleſs his engagement is 
reduced into writing; in all fuch cafes the queſtion is, who is the 
buyer, or to whom the credit is given, and who is the ſurety, and 
that queſtion, from all the circumſtances, muſt be aſcertained by 
the jury: for if the perfon for whoſe uſe the goods are furniſhed 
be liable at all, any promiſe by a third perſon to diſcharge the debt 
muſt be in writing, otherwiſe it is void. 2 7. R.8. H. Bl, Rep. 
120. Mutual promites to marry need not be in writing, but the 
ſtatute relates only to agreements made in conlideration of the 
marriage. A leaſe not exceeding three years, in which the rent 
reſerved amounts to two thirds of the improved value, is good 
without writing; but all other parol leaſes or agreements for any 
intereſt in lands, have the effect of eſtates at will only. Bull. 
N. P. 279. All declarations of truſts, except ſuch as reſult by 
implication of law, muſt be made in writing, 29 Car. II. c. z. 
J. 7 & 8. %. 


IF a promiſe depends upon a contingency, which may or may 
not fall within a year, it is not within the {tatute ; as a promile to 
pay a ſum of money upon a death or marriage, or upon the return 
of a ſhip, or to leave a legacy by will, is good by parol ; for ſuch a 
promiſe may by poſſibility be performed within the year, 3 Barr. 
1278. 1 Salk. 280. 3 Salk. g. &c. 


With regard to the contracts for goods of the value of 10ʃ0., 
See 2 vol. 448. n. 6 & 7. 


But a court of equity will decree a ſpecific performance of a ver- 
bal contract, when it is confeſſed by a defendant in his anſwer, 
or when there has been a part performance of it; as by pay- 
ment of part of the conſideration money, or by entering and 
expending money upon the eſtate, for ſuch acts preclude the 
party from denying the exiſtence of the contract, and prove 
that there can be no fraud or perjury in obtaining the execution 
of it. 

If one party only ſigns an agreement, he is bound by it; and if 
an agreement is by parol, but it is agreed it ſhall be reduced into 
writing, and this 1s prevented by the fraud of one of the parties, 
perſormance of it will be decreed, 2 Bro. 564, 5, 6. See 3 Wood. 
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juſtice dictate, and which therefore the law preſumes that 
every man has contracted to perform; and, upon this pre- 
ſumption makes him anſwerable to ſuch perſons, as ſuffer 
by his non-performance, | 


Or this nature, are, firſt, ſuch as are neceſſarily implied by 
the fundamental conſtitution of government, to which every 
man is a contracting party. And thus it is that every perſon 
is bound and hath virtually agreed to pay ſuch particular ſums 
of money, as are charged on him by the ſentence, or aſſeſſed 
by the interpretation, of the law. For it is a part of the 
original contract, entered into by all mankind who partake 
the benefits of ſociety, to ſubmit in all points to the muni- 
cipal conſtitutions and local ordinances of that ſtate, of 
which each individual is a member. Whatever therefore 
the laws order any one to pay, that becomes inſtantly a debt, 
which he hath beforehand contracted to diſcharge. And L 159 J 
this implied agreement it is, that gives the plaintiff a right 
to inſtitute a ſecond action, founded merely on the general 
contract, in order to recover ſuch damages or ſum of money, 14 
as are aſſeſſed by the jury and adjudged by the court to be 
due from the defendant to the plaintiff in any former action. 
So that if he hath once obtained a judgment againſt another 
for a certain ſum, and neglects to take out execution there- + | 
upon, he may afterwards bring an aCtion of debt upon this | 
judgment*, and ſhall not be put upon the proof of the ori- 
ginal cauſe of action; but upon ſhewing the judgment once 
obtained, ſtill in full force, and yet unſatisfied, the law im- 
mediately implies, that by the original contract of ſociety the 
defendant hath contracted a debt, and is bound to pay it. 1 
This method ſeems to have been invented, when real actions + | 
were more in uſe than at preſent, and damages were permitted 


b 1 Roll. Abr. 600, 601. 
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ſubject is fully and learnedly diſcuſſed, 
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to be recovered thereon; in order to have the benefit of a 
writ of capias to take the defendant's body in execution for 
thoſe damages, which proceſs was allowable in an action of 
debt (in conſequence of the ſtatute 25 Edw. III. c. 17.) but 
not in an action real. Wherefore, ſince the diſuſe of thoſe 
real actions, actions of debt upon judgment in perſonal ſuits 
have been pretty much diſcountenanced by the courts, as 


being generally vexatious and oppreſſive, by haraſſing the de- 


fendant with the coſts of two actions inſtead of one. 


Ox the ſame principle it is, (of an implied original con- 
tract to ſubmit to the rules of the community, whereof we 
are members, ) that a forfeiture impoſed by the bye-laws and 
private ordinances of a corporation upon any that belong to 
the body, or an amercement ſet in a court- leet or court- baron 
upon any of the ſuitors to the court (for otherwiſe it will not 
be binding) immediately create a debt in the eye of the law: 
and ſuch forfciture or amercement, if unpaid, work an injury 
to the party or parties entitled to receive it; z for which the 
remedy is by action of debt. 


Tun ſame reaſon may with equal juſtice be applie to all 
penal ſtatutes, that is, ſuch acts of parliament whereby a for- 
feiture is inflicted for tranſgreſſing the proviſions therein 
enacted. The party offending is here bound by the funda- 
mental contract of ſociety to obey the directions of the le- 
giſlature, and pay the forfeiture incurred to ſuch perſons as 
the law requires. 'The uſual application of this forfeiture is 
either to the party aggrieved, or elſe to any of the king's ſub- 


jects in general. Of the former ſort is the forfeiture inflifted 


by the ſtatute of Wincheſterk (explained and enforced by 
ſeveral ſubſequent ſtatutes!) upon the hundred wherein a 
man is robbed, which is meant to oblige the hundredors to 
make hue and cry after the felon ; for, if they take him, they 
ſtand excuſed. But otherwiſe the party robbed is entitled to 


nh Law of niſi prius. 15 5. 127 Elis. c. 13. 29 Car. II. c. 7. 


I 5 Rep. 64. Hob. 279. 8 Geo, II. c. 16, 22 Geo. II. c. 24» 
- 13 Edw. I. Co 1. 
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proſecute them by a ſpecial action on the caſe, for damages 


equivalent to his loſs. And of the ſame nature is the action 


given by ſtatute 9 Geo. I. c. 22. commonly called the black 
act, againſt the inhabitants of any hundred, in order to make 


ſatisfaction in damages to all perſons who have ſuffered by : 


the offences enumerated and made felony by that act. But, 
more uſually, theſe forfeitures created by ſtatute are given at 
large, to any common informer ; or, in other words, to any 
ſuch perſon or perſons as will ſue for the ſame : and hence 
ſuch actions are called popular actions, becauſe they are given 
to the people in general”, Sometimes one part is given to 
the king, to the poor, or to ſome public uſe, and the other 


part to the informer or proſecutor ; and then the ſuit is called 


a qui tam action, becauſe it is brought by a perſon „ gui 
« tam pro domino rege, Qc. quam pro ſe ipſo in hac parte ſequi= 


« Zur,” If the king therefore himſelf commences this ſuit, 


he ſhall have the whole forfeiture”, But if any one hath be- 
gun a qui tam, or popular action, no other perſon can pur- 
ſue it; and the verdict paſſed upon the defendant in the firſt 
ſuit is a bar to all others, and concluſive even to the king him- 
ſelf, This has frequently occaſioned offenders to procure 
their own friends to begin a ſuit, in order to foreſtall and 
prevent other actions: which practice is in ſome meaſure 
prevented by a ſtatute made in the reign of a very ſharp- 
ſighted prince in penal laws, 4 Hen. VII. c. 20. which enacts, 
that no recovery, otherwiſe than by verdict, obtained by col- 
luſion in an action popular, ſhall be a bar to any other action 
proſecuted bona fide. A proviſion, that ſeems borrowed from 
the rule of the Roman law, that if a perſon was acquitted of 
any accuſation, merely by the prevarication of the accuſer, 
2 new proſecution might be commenced againſt him ?, 


A skcoxp claſs of implied contracts are ſuch as do not 
ariſe from the expreſs determination of any court, or the po- 
ſitive direction of any ſtatute z but from natural reaſon, and 
the juſt conſtruction of law. Which claſs extends to all 


m See book II. ch. 29. o Ef. 47. 15 3. 
" 2 Hawk. P. C. 263. 
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preſumptive undertakings or aſſumpſits ; which, though never 
perhaps actually made, yet conſtantly ariſe from this general 
implication and intendment of the courts of judicature, that 


every man hath engaged to perform what his duty or r juſtice 


[ 262 ] 


requires. Thus, 


1. Ir I employ a perſon to tranſact any buſineſs for me, 
or perform any work, the law implies that I undertook or 
aſſumed to pay him ſo much as his labour deſerved. And if 
I neglect to make him amends, he has a remedy' for this 
injury by bringing his action on the caſe upon this implied 
aſſumpſit ; wherein he is at liberty to ſuggeſt that I promiſed 
to pay him ſo much as he reaſonably deſerved, and then to 
aver that his trouble was really worth ſuch a particular ſum, 
which the defendant has omitted to pay. But this valuation 
of his trouble is ſubmitted to the determination of a jury; 
who will aſſeſs ſuch a ſum in damages as they think he really 
merited, This is called an afſump/it on a quantum meruit. 


2. THERE is alſo an implied aſſumpſit on a quantum valebat, 
which is very ſimilar to the former; being only where one 
takes up goods or wares of a tradeſman, without expreſsly 
agreeing for the price. There the law concludes, that both 
parties did intentionally agree, that the real value of the 
goods ſhould be paid; and an action on the caſe may be 
brought accordingly, if the vendee refuſes to pay that value. 


3. A THIRD ſpecies of implied ofſumpſits is when one has 
had and received money belonging to another, without any 
valuable conſideration given on the receiver's part : for the 
law conſtrues this to be money had and received for the uſe 
of the owner only ; and implies that the perſon ſo receiving 
promiſed and undertook to account for it to the true pro- 
prietor. And, if he unjuſtly detains it, an action on the 
caſe lies againſt him for the breach of ſuch implied promiſe 
and undertaking; and he will be made to repair the owner 
in damages, equivalent to what he has detained in violation of 
ſuch his promiſe, This is a very extenſive and beneficial - 

me 95 


- 
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medy, applicable to almoſt every caſe where the defendant a 
has received money which ex aequoet bono he ought to refund. 

It lies for money paid by miſtake or on a conſideration which 

happens to fail, or through impoſition, extortion, or oppreſ- 

ſion, or where any undue advantage is taken of the plaintiff's 

ſituation “. 


4. WHERE a perſon has laid out and expended his own 
money for the uſe of another, at his requeſt, the law implies 
2 promiſe of repayment, and an action will lie on this 


aſſumpſet 3 (4). 


5, LiKXEw1sE, fifthly, upon a ſtated account between two 
merchants, or other perſons, the law implies that he againſt 
whom the balance appears has engaged to pay it to the other; 
though there be not any actual promiſe. And from this im- 
plication it is frequent for actions on the caſe to be brought, 
declaring that the plaintiff and defendant had ſettled their 
accounts together, mu computaſſent, (which gives name 
to this ſpeeies of aſumpſit, ) and that the defendant engaged 
to pay the plaintiff the balance, but has ſince neglected to 
do it, But if no account has been made up, then the legal 
remedy is by bringing a writ of account, de computo®” com- 
manding the defendant to render ajuſt account to the plaintiff, 
or ſhew the court good cauſe to the contrary. In this action, 
if the plaintiff ſucceeds, there are two judgments : the firſt | 163 J 


* 


9 4 Burr. 1012. r F. N. B. 116. 
q Carth. 446. 2 Keb. 99. 


— 


(4) If a ſorety in a bond pays the debt of the principal, he 
may recover it back from the principal in an action of aſumpſit, 
for ſo much money paid and advanced to his uſe; yet in ancient 
times this action could not be maintained; and it is ſaid, that the 
firſt caſe of the kind, in which the plaintiff ſucceeded, was tried 
before the late Mr. J. Gould at Dorcheſter. But this is perfectly 
conſiſtent with the equitable principles of an at. 2 T. R. 
105. 
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is, that the defendant do account quod computet ) before 
auditors appointed by the court; and, when ſuch account is 
finiſhed, then the ſecond judgment is, that he do pay the 
plaintiff ſo much as he is found in arrear. This action, by 
the old common laws, lay only againſt the parties themſelves, 
and not their executors; becauſe matters of account reſted 
ſolely in their own knowlege. But this defect, after many 
fruitleſs attempts in parliament, was at laſt remedied by ſta- 
tute 4 Ann. c. 16. which gives an action of account againſt 
the executors and adminiſtrators. But however it is found 
by experience, that the moſt ready and effeEtual way to ſettle 
theſe matters of account 1s by bill in a court of equity, where 
a diſcovery may be had on the defendant's oath, without re- 
lying merely on the evidence which the plaintiff may be able 
to produce. Wherefore actions of account, to compel a 
man to bring in and fettle his accounts, are now very ſeldom 
uſed; though, when an account is once ſtated, nothing is 
more common than an action upon the implied aſ#umpſit ta 
Pay the balance. 


6. THe laſt claſs of contracts, implied by reaſon and con- 


ſtruction of law, ariſes upon this ſuppoſition, that every one 
who undertakes any office, employment, truſt, or duty, con- 
tracts with thoſe who employ or entruſt him, to perform it 
with integrity, diligence, and ſkill. And, if by his want 
of either of thoſe qualities any injury acerues to individuals, 
they have therefore their remedy in damages by a ſpecial ac- 
tion on the caſe. A few inſtances will fully illuſtrate this 
matter. If an officer of the public is guilty of neglect of 
duty, or a palpable breach of it, of non-feaſance or of miſ- 
feaſance; as, if the ſheriff does not execute a writ ſent to 
him, or if he wilfully makes a, falſe return thereof; in both 
theſe caſes the party aggrieved ſhall have an action on the caſe, 
for damages to be aſſeſſed by a jury. If a ſheriff or gaoler 
ſuffers a priſoner, who is taken upon meſne proceſs (that 


Co. Litt. 90. t Moor. 431. 11 Rep. 99, 
yy 


Ch. 9. | WRON OS. 164 


is, during the pendency of a ſuit) to eſcape, he is liable to 
an action on the caſe*, But if, after judgment, a gaoler or 
a ſheriff permits a debtor to eſcape, who is charged in execu- 
tion for a certain ſum ; the debt immediately becomes his 
own, and he is compellable by action of debt, being for a 
fum liquidated and aſcertained, to ſatisfy the creditor his 
whole demand: which doctrine is grounded" on the equity 
of the ſtatutes of Weſtm. 2. 13 Edw. I. c. 11. and 1 Ric. II. 
c. 12. An advocate or attorney that betray the cauſe of their 
cliznt, or, being retained, neglect to appear at the trial, by 
which the cauſe miſcarries, are liable to an action on the 
caſe, for a reparation to their injured client *, There is alſo 
in law always an implied contract with a common inn-keeper, 
to ſecure his gueſts goods in his inn; with a common car- 
rier or bargemaſter, to be anſwerable for the goods he carries; 
with a common farrier, that he ſhoes a horſe well, without 
laming him; with a common taylor, or other workman, that 
he performs his buſineſs in a workmanlike manner : in which 
if they fail, an action on the caſe lies to recover damages for 
ſuch breach of their general undertaking, But if I employ 
a perſon to tranſact any of theſe concerns, whoſe common 
profeſſion and buſineſs it is not, the law implies no ſuch ge- 
neral undertaking; but, in order to charge him with damages, 
a ſpecial agreement is required. Alſo, if an inn-keeper, or 
other victualler, hangs out a ſign and opens his houſe for tra- 
vellers, it is an implied engagement to entertain all perſons 
who travel that way; and upon this univerſal git an 
action on the caſe will lie againſt him for damages, if he 
without good reaſon refuſes to admit a traveller *, If any 
one cheats me with falſe cards or dice, or by falſe weights and 
meaſures, or by ſelling me one commodity for another, an 
action on the caſe alſo lies againſt him for damages, upon 
the contract which the law always implies, that every tranſ- 
action is fair and honeſt *, -In contracts likewiſe for ſales, 


u Cro. Eliz. 625, Comb. 69. Y 11 Rep. 54. 1 Saund. 324. 
w Bro. Abr. t. parliament. 19. 2 Init. 382. 2 1 Ventr. 333. 
Z Finch. L. 188. 2 10 Rep. 56. 
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it is conſtantly underſtood that the ſeller undertakes that the 
commodity he ſells is his own; and if it proves otherwiſe, 
an action on the caſe lies againſt him, to exact damages for 
this deceit. In contracts for proviſions it is always implied 
that they are wholeſome ; and, if they be not, the ſame re- 
medy may be had. Alſo if he, that ſelleth any thing, doth 
upon the ſale warrant it to be good, the law annexes a tacit 
contract to this warranty, that if it be not ſo, he ſhall make 
compenſation to the buyer: elſe it is an injury to good faith, 
for which an action on the caſe will lie to recover damages b. 
The warranty muſt be upon the ſale ; for if it be made after, 
and not at the time of the fale, it is a void warranty®: for it is 
then made without any conſideration ; neither does the buyer 
then take the goods upon the credit of the vendor. Alſo the 
warranty can only reach to things in being at the time of the 
warranty made, and not to things in futuro : as, that a horſe 
is ſound at the buying of him; not that he will be ſound two 
years hence (5). But if the vendor knew the goods to be un- 
ſound, and hath uſed any art to diſguſe them“, or if they 
are in any ſhape different from what he repreſents them to be 
to the buyer, this artifice ſhall be equivalent to an expreſs 
warranty, and the vendor is anſwerable for their goodneſs, 
A general warranty will not extend to guard againſt defects 
that are plainly and obviouſly the object of one's ſenſes, as if 
a horſe be warranted perfect, and wants either a tail or an 
ear, unleſs the buyer in this caſe be blind. But if cloth is 
warranted to be of ſuch a length, when it is not, there an 
action on the caſe lies for damages; for that cannot be diſ- 


b F. N. B. 94. 4 2 Roll. Rep. 5. 
© Finch. L. 189. 


(5) There ſeems to be no reaſon or principle, why, upon a ſuf- 
ficient conſideration, an expreſs warranty that a horſe ſhould con- 
tinue ſound for two years, ſhould not be valid. Lord Mansfield 
declared, in a caſe in which the ſentence in the text was cited,“ there 
6 15 no doubt but you may warrant a future event.“ Doug. 707. 
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cerned by ſight, but only by a collateral proof, the meaſuring 
ite. Alſo if a horſe is warranted found, and he wants the 
ſight of an eye, though this ſeems to be the object of one's 
ſenſes, yet as the diſcernment of ſuch defects is frequently 
matter of ſkill, it hath been held that an action on the caſe 
lieth, to recover damages for this impoſition f. 


=y 


BEsIDEs the ſpecial action on the caſe, there is alſo a pe- 
culiar remedy, entitled an action of deceits, to give damages 
in ſome particular caſes of fraud; and principally where one 
man does any thing in the name of another, by which he is 
deceived or injured *; as if one brings an action in another's 
name, and then ſuffers a non-ſuit, whereby the plaintiff be- 
comes liable to coſts: or where one obtains or ſuffers a 
fraudulent recovery of lands, tenements, or chattels, to the 
prejudice of him that hath right. As when by colluſion the 
attorney of the tenant makes default in a real action, or where 
the ſheriff returns that the tenant was ſummoned when he 
was not ſo, and in either caſe he loſes the land, the writ of 
deceit lies againſt the demandant, and alſo the attorney or the 
ſheriff and his officers; ro annul the former proceedings and 
recover back the land i. It alſo lies in the caſes of warranty 
before-mentioned, and other perſonal injuries committed 
contrary to good faith and honeſty*. But an action on the 
caſe, for damages, in nature of a writ of deceit, is more uſually 
brought upon theſe occaſions l. And indeed it is the only * 
remedy for a lord of a manor, in or out of antient de- 
meſne, to reverſe a fine or recovery had in the king's courts 
of lands lying within his juriſdiction 3 which would other- 
wiſe be thereby turned into frank fee, And this may be 
brought by the lord againſt the parties and ceftuy que v/e of 
ſuch fine or recovery; and thereby he ſhall obtain judgment 


e Finch. L. 189, Entr. 221, 222. See pag. 405» 
f Salk. 611. k F. N. B 8. 
2 F. N. B. 95. I Booth. 253. Co. Entr. 3, 
h Law of niſi prius. 30. m 3 Ley. 419. 


i Booth. real actions, 251. Raſt. 
not 
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not only for damages (which are uſually remitted) but alſo 
to recover his court, and juriſdiction over the lands, and to 
annul the former proceedings v. 


Tuus much for the non- performance of contracts expreſs 
or implied; which includes every poſſible injury to what is 
by far the moſt eonſiderable ſpecies of perſonal property; viz, 
that which conſiſts in action merely, and not in poſſeſſion. 
Which finiſhes our inquiries into ſuch wrongs as may be 


oftered to perſonal property, with their ſeveral remedies by 
ſpit or aCtion. 


* Raft. Entr. Io. be 3 Lev. 415. Lutw. 711. 749. 
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| or INJURIES ro REAL PROPERTY, is 
IM +» eins or DISPOSSESSION, on q 
} OUSTER or Tut FREEHOLD. 5 


1 COME now to conſider ſuch injuries as affect that ſpe- 
cies of property which the laws of England have deno- 

minated real; as being of a more ſubſtantial and perma- 

nent nature, than thoſe tranſitory rights of which perſonal 


chattels are the object. 


REaL injuries then, or injuries affecting real rights, are 
principally ſix; 1. Ouſter; 2. Treſpaſs; 3. Nuſance; 
g. Waſte; 5. Subtraction; 6. Diſturbance. 


2 2 * 
2 
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OvsTEx, or diſpoſſeſſion, is a wrong or injury that carries 
with it the amotion of poſſeſſion; ſor thereby the wrong- 
doer gets into the actual occupation of the land or heredita- 
ment, and obliges him that hath a right to ſeek his legal 
remedy; in order to gain poſſeſſion, and damages for the in- 
jury ſuſtained. And ſuch ouſter, or diſpoſſeſſion, may either 
be of the freehold, or of chattels real. Ouſter of the freehold is 
effected by one of the following methods, 1. Abatement ; 
2. Intruſion; 3. Diſſeiſin; 4. Diſcontinuance; 5. Deforce- 
ment. All of which in their order, and afterwards their 
reſpective remedies, will be conſidered in the preſent chapter. 
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I. AND, firſt, an abatement is where a perſon dies ſeiſed of 


an inheritance, and before the heir or deviſee enters, a ſtranger 
who 


N 
5 
{ A 
1 
[ 
ti * 
iy 
* 
' "»44 
14 : 
7 
— 7 
2 
| 4 
4 8 
i 
: * 
&% 


—— — hr" 


D 


168 PRIVATE | Book 11}, 


who has ho right makes entry, and gets poſſeſſion of the free« 
hold: this entry of him is called an abatement, and he him. 
ſelf is denominated an abator *. It is to be bbſerved that 
this expreſſion, of abating, which is derived from the French, 
and ſignifies to quaſh, beat down, or deſtroy, is uſed by our 
law in three ſenſes. The frit, which ſeems to be the pri- 
mitive ſenſe, is that of abating or beating down a nuſance, 
of which we {poke in the beginning of this book®; and in 
a like ſenſe it is uſed in ſtatute Weſtm. 1. 3 Edw. I. c. 17. 
where mention is made of abating a caſtle or fortreſs; in 
which cafe it clearly ßgniſies to pull it down, and level it 
with the ground. The ſecond ſignification of abatement is 
that of abating a writ or action, of which we ſhall ſay more 
hereafter : here it is taken figuratively, and ſignifies the over- 
throw or defeating of ſuch writ, by ſome fatal exception to 
it. The laſt ſpecies of abatement is that we have now before 
us; which is alſo a figurative expreſſion to denote that the 
rightful poſſeſſion or freehold of the heir or deviſee is over- 
thrown by the rude intervention of a ſtranger. 


Turs abatement of a freehold is ſomewhat ſimilar to an 
immediate occupancy in a ſtate of nature, which is effected 
by taking poſſeſſion of the land the ſame inſtant that the prior 
occupant by his death relinquiſhes it. But this, however 
agrecable to natural juſtice, conſidering man merely as an 


individual, is diametrically oppoſite to the law of ſociety, and 


particularly the law of England : which, for the preſervation 
of public peace, hath prohibited as far as poſſible all acqui- 
fitions by mere occupancy : and hath directed that lands, on 
the death of the preſent poſſeſſor, ſhould immediately veſt 


either in ſome perſon, expreſsly named and appointed by the 


deceaſed, as his deviſee; or, on default of ſuch appointment, 
in ſuch of his next relations as the law hath ſelected and 
pointed out as his natural repreſentative or heir. Every 
entry therefore of a mere ſtranger by way of intervention 
between the anceſtor and heir or perſon next entitled, which 


2 Finch. L. 195. d page 5. 


keeps 
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keeps the heir or deviſee out of poſſeſſion, is one ol the higheſt 
injuries to the right of real property. 


2. Tux ſecond ſpecies of injury by ouſter, or amotion 
of poſſeſſion from the freehold, is by intruſion: which is the 
entry of a ſtranger, after a particular eſtate of freehold is de- 
termined, before him in remainder or reverſion. And it 
happens where a tenant for term of life dieth ſeiſed of certain 
lands and tenements, and a ſtranger entereth thereon, aſter 
ſuch death of the tenant, and betore any entry of him in re- 
mainder or reverſion ©. This entry and interpoſition of the 
ſtranger differ from an abatement in this; that an abatement 
is always to the prejudice of the heir, or immediate deviſee z 
an intruſion is always to the prejudice of him in remainder 
or reverhon. For example; if A dies ſeiſed of lands in fee- 
fimple, and, before the entry of B his heir, C enters thereon, 
this is an abatement; but if A be tenant for life, with re- 
mainder to B in fee-ſimple, and, after the death of A, C 
enters, this is an intruſion. Alſo if A be tenant for life on 
leaſe from B, or his anceſtors, or be tenant by the curteſy, 
or in dower, the reverſion being veſted in B; and after the 
death of A, C enters and kceps B out of poſſeſſion, this is 
likewiſe an intruſion. So that an intruſion is always imme- 
diately conſequent upon the determination of a particular 
eſtate 3 an abatement is always conſequent upon the deſcent 
or deviſe of an eſtate in fee- ſimple. And in either caſe the 


injury is equally great to him whoſe poſſeſſion is defeated by 
this unlawful occupancy. 


3. Tus third ſpecies of injury by ouſter, or privation of 


the freehold, is by %% Diſſeiſin is a wrongful putting 
out of him that is ſciſcd of the freehold 4. The two former 
ſpecies of injury were bya wrongful entry where the poſſeſſion 
was vacant ; but this is an attack upon him who is in actual 
poſſeſſion, and turning him out of it. Thoſe were an ouſter 
from a freehokt in law; this is an ouſter from a freehold in 
deed. Diſſciſin may beeſfected either in corporeal inheritances, 


c Co, Litt, 277. F. N. B. 203, 204. 4 Co. Litt. 277. 
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or incorporeal. Diſſeiſin, of things corporeal, as of houſes, 
lands, &c. muſt be by entry and actual diſpoſſeſſion of the 
freehold ©; as if a man enters either by force or fraud into 
the houſe of another, and turns, or at leaſt keeps, him or his 
ſervants out of poſſeſſion. Diſſeiſin of incorporeal heredita- 
ments cannot be an actual diſpoſſeſſion; for the ſubject itſelf 
is neither capable of actual bodily poſſeſſion, nor diſpoſſeſſion: 
but it depends on their reſpective natures, and various kinds; 
being in general nothing more than a diſturbanee of the owner 
in the means of coming at, or enjoying them. With regard 
to freehold rent in particular, our antient law-books f men- 
tion five methods of working a diſſeiſin thereof: 1. By en- 
cloſure ; where the tenant ſo encloſeth the houſe or land, that 
the lord cannot come to diſtrein thereon, or demand it: 2. By 
foreſtaller, or lying in wait: when the tenant beſetteth the 
way with force and arms, or by menaces of bodily hurt af. 
frights the leſſor from coming: 3. By re/cous ; that is, either 
by violently retaking a diſtreſs taken, or by preventing the 
lord with force and arms from taking any at all: 4. By re- 
plevin ; when the tenant replevies the diſtreſs at ſuch time 
when his rent is really due: 5. By denial ; which is when 
the rent being lawfully demanded is not paid. All, or any of 
theſe circumſtances amount to a diſſeiſin of rent; that is, they 
wrongfully put the owner out of the only poſſeſſion, of which 
the ſubject- matter is capable, namely, the receipt of it. But 
all theſe diſſeiſins, of hereditaments incorporeal, are only fo 
at the eleCtion and choice of the party injured ; if, for the 
ſake of more eaſily trying the right, he is pleaſed to ſuppoſe 
himſelf diſſeiſed s. Otherwiſe, as there can be no actual 
diſpoſſeſſion, he cannot be compulſively diſſciſed of any in- 
corporeal hereditament. 


AND fo too, even in corporeal hereditaments, a man may 
frequently ſuppoſe himſelf to be diſſeiſed, when he is not ſo 
in fact, for the ſake of entitling himſelf to the more eaſy and 
commodious remedy of an aſſiſe of novel diſſeiſin, (which will 
be explained in the ſequel of this chapter,) inſtead of being 

e Co. Litt. 18 1. s Litt, 5 588, 589. 
f Finch. L. 165, 166, Litt. F 237, &c. 5 
driven 
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driven to the more tedious proceſs of a writ of entry », The 
true injury of compulſive diſſeiſin ſeems to be that of diſpoſ- 
ſeſſing the tenant, and ſubſtituting oneſelf to be the tenant of 


the lord in his ſtead; in order to which in the times of pure 


feodal tenure the conſent or connivance of the lord, who 
upon every deſcent or alienation perſonally gave, and who 
therefore alone could change, the ſeiſin or inveſtiture, ſeems 
to have been conſidered as neceſſary. But when in proceſs of 
time the feodal form of alienations wore off, and the lord was 
no longer the inſtrument of giving actual ſeiſin, it is probable 
that the lord's acceptance of rent or ſervice, from him who 
had diſpoſſeſſed another, might conſtitute a complete diſſeiſin. 
Afterwards, no regard was had to the lord's concurrences 
but the diſpoſſeſſor himſelf was conſidered as the ſole diſſeiſor: 
and this wrong was then allowed to be remedied by entry 
only, without any form of law, as againſt the diſſeiſor him- 
ſelfz but required a legal proceſs againſt his heir or alienee. 
And when the remedy by aſſiſe was introduced under Henryll, 
to redreſs ſuch diſſeiſins as had been committed within a few 
years next preceding, the facility of that remedy induced 
others, who were wrongfully kept out of the freehold, to 


feign or allow themſelves to be diſſeiſed, merely for the ſake 
of the remedy. 


Tuxsg three ſpecies of injury, abatement, intruſion, and 
d:;ſoifin, are ſuch wherein the entry of the tenant ab initio, as 
well as the continuance of his poſſeſſion afterwards, is un- 
lawful. But the two remaining ſpecies are where the entry 
of the tenant was at firſt lawful, but the wrong conſiſts in 
the detaining of poſſeſſion afterwards. 


4. SUCH is, fourthly, the injury of diſcontinuance ; which 
happens when he who hath an eſtate-tail, maketh a larger 
eltate of the land than by law he is entitled to do: in which 
caſe the eſtate is good, ſo far as his power extends who made 
it, but no farther, As if tenant in tail makes a feoffment 
in fee-ſimple, or for the liſe of the feoffee, or in tail; all 


h Hengh. Par v. c. 7. 4 Burr. 110. i Finch. L. 290. 
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which are beyond his power to make, for that by the com- 
mon law extends no farther than to make a leaſe for his own 
life; in ſuch caſe the entry of the fcoffee is lawful during the 
life of the feoſfor; but if he retains the poſſeſſion after the 
death of the feoffor, it is an injury, which is termed a diſ- 
continuance ; the antient legal eſtate, which ought to have 
ſurvived to the heir in tail, being gone, or at leaſt ſuſpended, 
and for a while diſcontinued. For, in this caſe, on the death 
of the alienors, neither the heir in tail, nor they in remainder 
or reverſion expectant on the determination of the eſtate-tail, 
can enter on and poſſeſs the lands ſo alienated. Alſo, by the 
common law, the alienation of an huſband who was ſeiſed in 
the right of his wife, worked a diſcontinuance of the wife's 
eſtate : tifl the ſtatute 32 Hen. VIII. c. 28. provided, that 
no act by the huſband alone ſhall work a diſcontinuance of, 
or prejudice, the inheritance or freehold of the wife; but 
that, after his death, ſhe or her heirs may enter on the lands 
in queſtion. Formerly alfo, if an alienation was made by a 
ſole corporation, as a biſhop or dean, without conſent of the 
chapter, this was a diſcontinuance l. But this is now quite 
antiquated by the diſabling ſtatutes of 1 Eliz. c. 19. and 
13 Eliz. c. 10. which declare all ſuch alienations abſolutely 
void ab initio, and therefore at preſent no diſcontinuance can 
be thereby occaſioned. 


5. Tux fifth and laſt ſpecies of injuries by ouſter or pri- 
vation of the freehold, where the entry of the preſent tenant 
or poſſeflor was originally lawful, but his detainer is now 
become unlawful, is that by deforcement. This, in'it's molt ex- 
tenſive ſenſe, is nomen generaliſimum, a much larger and more 
comprehenſive expreſſion than any of the former: it then 
ſignifying the holding of ny lands or tenements to which 
another perſon hath a right *. So that this includes as well an 
abatement, an intruſion, a difleifin, or a diſcontinuance, as 
any other ſpecies of wrong whatſoever, whereby he that hath 
right to the freehold is kept out of poſſeſſion. But, as contra- 
diſtinguiſhed from the former, it is only ſuch a detainer of the 


i F. N. B. 194. k Co. Litt. 277. 
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freehold, from him that hath the right of property, but never 
had any poſſeſſion under that right, as falls within none of 
the injuries which we have before explained. As in caſe 
where a lord has a ſeignory, and lands eſcheat to him prop- 
ter defetum ſanguinis, but the ſeiſin of the lands is withheld 
from him: here the injury is not abatement, for the right veſts 
not in the lord as heir or deviſee; nor is it intryſton, for it veſts 
not in him who hath the remainder or reverſion; nor is it di- 
feifin, for the lord was never ſeiſed; nor does it all bear the 
nature of any ſpecies of diſcontinuance ; but, being neither of 
theſe four, it is therefore a deforcementl. If a man marries a 
woman, and during the coverture is ſeiſed of lands, and 
alienes, and dies; is diſſeiſed, and dies; or dies in poſſeſſion; 
and the alienee, diſſeiſor, or heir, enters on the tenements 
and doth not aſſign the widow her dower; this is alſo a de- 
forcement to the widow, by withholding lands to which ſhe 
hath a right n. In like manner, if a man leaſe lands to ano- 
ther for term of years, or for the life of a third perſon, and 
the term expires by ſurrender, efflux of time, or death of the 
ceſtuy que vie; and the leſſee or any ſtranger, who was at the 
expiration of the term in poſſeſſion, holds over, and refuſes 
to deliver the poſſeſſion to him in remainder or reverſion, this 
is likewiſe a deforcement d. Deforcements may alſo ariſe 
upon the breach of a condition in law; as if a woman gives 
lands to a man by deed, to the intent that he marry her, and 
he will not when thereunto required, but continues to hold 
the lands: this is ſuch a fraud on the man's part, that 
the law will not allow it to deveſt the woman's right of poſ- 
ſeſſion ; though, his entry being lawful, it does deveſt the 
actual poſleſſion, and thereby becomes a deforcement ?, De- 
forcements may alſo be grounded on the diſability of the party 
deforced : as if an infant do make an alienation of his lands, 
and the alienee enters and keeps poſſeſſion; now, as the alien- 
ation is voidable, this poſſeſhon as againſt the infant (or, 
in caſe of his deceaſe, as againſt his heir) is after avoidance 
wrongful, and therefore a deforcement ?. The ſame happens, 


F. N. B. 143. 205, 6, 7. See book II. c. 9. pag. 151, 
m Jbid. 8. 147. 9 F. N. B. 205. 
s Finch. L. 263. F. N. B. 261» p Finch, L. 264. F. N. B. 192. 
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when one of nonfane memory alienes his lands or tenements, 
and the alienee enters and holds poſſeſſion, this may alſo be 
a deforcement 1. Another ſpecies of deforcement is, where 
two perſons have the ſame title to land, and one of them en- 
ters and keeps poſſeſſion againſt the other: as where the an- 
ceſtor dies ſeiſed of an eſtate in fee- ſimple, which deſcends 
to two ſiſters or coparceners, and one of them enters before 
the other, and will not ſuffer her ſiſter to enter and enjoy her 
moiety; this is alſo a deforcement r. Deforcement may alſo 
be grounded on the non-performance of a covenant real: as 
if a man, fcifed of lands, covenants to convey them to ano- 
ther, and neglects or refuſes ſo to do, but continues poſſeſ- 
lion againſt him; this poſſeſhon, being wrongful, is a de- 
forcement 5: whence, in levying a fine of lands, the perſon, 
againſt whom the fictitious action is brought upon a ſuppoſed 
breach of covenant, is called the deforciant. And, laſtly, by 
way of analogy, keeping a man by any means out of a free- 
hold office is conſtrued to be a deforcement ; though, being 
an incorporeal hereditament, the deforciant has no corporal 
poſſeſſion. So that whatever injury (withholding the poſ- 
ſeſſion of a freehold) is not included under one of the four 
former heads, is comprized under this of deforcement, 


THe ſeveral ſpecies and degrees of injury by oufer being 
thus afcertained and defined, the next conſideration is the 
remedy : which is, univerſally, the refitution or delivery ef 
poſſeſſion to the right owner; and, in ſome caſes, damages allo 
for the unjuſt amotion. 'The methods, whereby thefe reme- 
dies, or either of them, may be obtained, are varions. 


I. Tae firſt is that extrajudicial and ſummary one, which 
we ſlightly touched in the firſt chapter of the preſent book”, 
of entry by the legal owner, when another perſon, who hath 
no right, hath previouſly taken poſſeſſion of lands or tene- 

ments. In this cafe the party entitled may make a formal, 
but peaceable, entry thereon, declaring that thereby he takes 
poſſeſſion; which notorious act of ownerſhip is equivalent to 
a feodal inveſtiture by the lord”: or he may enter on any 


9 Finch. Did. F. N. B. 202. [ See Page To 
1 Finch. L. 293. 294. F. N. B. 197. v Sce book II. ch. 14. pag. 209. 
F. N. B. 140, 5 
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part of it in the ſame county, declaring it to be in the name 
of the whole“: but if it lies in different counties he muſt 
make different entries; for the notoriety of ſuch entry or 
claim to the pares or freeholders of Weſtmorland, is not any 
notoriety to the pares or freeholders of Suſſex. Alſo if there 
be two diſſciſors, the party difſeiſed muſt make his entry on 
boch; or if one diſſeiſor has conveyed the lands with livery to 
two diſtinct feoſfees, entry muſt be made on both * for as 
their ſeiſin is diſtinct, ſo alſo muſt be the act which deveſts 
that ſeiſin. If the claimant be deterred from entering by me- 
naces or bodily ſear, he may make claim, as near to the eſtate 
as he can, with the like forms and ſolemnities : which claim 
1s in force for only a year and a day*. And this claim, if 
it be repeated once in the ſpace of every year and day, (which 
is called continual claim,) has the ſame effect with, and in all 
reſpects amounts to, a legal entry. Such an entry gives a 
man ſeiſin *, or puts into immediate poſſeſhon him that hath 
right of entry on the eſtate, and thereby makes him complete 


owner, and capable of conveying it from himſelf by either 
deſcent or purchaſe, 


Txr1s remedy by entry takes place in three only of the five 
ſpecies of ouſter, viz. abatement, intruſion, and difſeifin * ; 
for, as in theſe the original entry of the wrongdoer was un- 
lawful, they may therefore be remedied by the mere entry of 
him who hath right. But, upon a diſcontinuance or de- 
forcement, the owner of the eſtate cannot enter, but is driven 
to his action: for herein the original entry being lawful, and 
thereby an apparent right of poſſeſſion being gained, the law 
will not ſuffer that right to be overthrown by the mere act or 
entry of the claimant. Yet a man may enter“ on his tenant 
by ſufferance: for ſuch tenant hath no freehold, but only a 
bare poſſeſſion ; which may be defeated, like a tenancy at 
will, by the mere entry of the owner. But if the owner 
thinks it more expedient to ſuppoſe or admitꝰ ſuch tenant to 


u Litt. § 417. , 2 Co. Litt. 15. 

w Co. Litt. 2 52. a Ibid. 237, 238. 

* Litt. & 422. - d See book II. pag. 1 50. 
Y Ibid. \ 419. 423. © Co, Litt. 57. 
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have gained a tortious frechold, he is then remediable by 
writ of entry, ad terminum qui praeterut. 


Ox the other hand, in caſe of abatement, intruſion, or dif. 
ſeiſin, where entries are generally lawful, this right of entry 
may be folled, that is, taken away, by deſcent. Deſcents, 
which take away entries“, are when any one, ſeiſed by any 
means whatſoever of the inheritance of a corporeal heredita- 
ment, dies, whereby the ſame deſcends to his heir : in this 
caſe, however fceble the right of the anceſtor might be, the 
entry of any other perſon who claims title to the frechold is 
taken away; and he cannot recover poſſeſſion againſt the heir 
by this ſummary method, but is driven to his action to gain 


a legal ſeiſin of the eſtate. And this, firſt, becauſe the heir 


comes to the eſtate by act of law, and not by his own act; 
the law therefore protects his title, and will not ſuffer his 
poſſeſſion to be deveſted, till the claimant hath proved a better 
right. Secondly, becauſe the heir may not ſuddenly know 
the true ſtate of his title; and therefore the law, which 1s 
ever indulgent to heirs, takes away the entry of ſuch claimant 
as neglecicd to enter on the anceſtor, who was well able to 
defond his title; and leaves the claimant only the remedy of 
an action againſt the hcir*, Thirdly, this was admirably 
adapted to the military ſpirit of the feodal tenures, and tended 
to make the feudatory bold in war ; ſince his children could 
not, by any mere entry of another, be diſpoſſeſſed of the 
lands whereof he died ſciſed. And, laſtly, it is agreeable to 
the diCtates of reaſon and the general principles of law. 


Fon, in every complete titlef to lands, there are two 
things neceſſary ; the poſſeſſion or ſeiſin, and the right or 
property therein 5; or, as it is expreſſed in Fleta, juris et 
of” Now,, if the poſſeſſion be ſevered from 
the property, if A has the uνỹępreprietatis, and B by ſome un- 
lawful means has gained poſſeſſion of the lands, this is an 


injury to A; for which the law gives a remedy, by putting 


d Litt. 8 385—413. E Mirror. c. 2. 427. 
e Co. Litt. 237. Þ J. 3. c. 15. 8 Go 
1 Sie book II. ch. 13. 
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him in poſſeſſion, but does it by different means according to 
the circumſtances of the caſe. Thus, as B, who was him- 
ſelf the wrongdoer, and hath obtained the poſſeſſion by either 
fraud or force, hath only a bare or nated poſſeſſion, without 
any ſhadow of right; A therefore, who hath both the right 
of property and the right of poſſeſſion, may put an end to his 
title at once, by the ſummary method of entry. But, if B 
the wrongdoer dies ſciſed of the lands, then B's heir advances 
one ſtep farther towards a good title: he hath not only a bare 
poſſeſſion, but alſo an apparent jus poſeſſionts, or right of poſ- 
ſeſſion. For the law preſumes, that the poſſeſſion, which is 
tranſmitted from the anceſtor to the heir, is a rightful poſs 
ſeſſion, until the contrary be ſhewn : and therefore the mere 
entry of A is not allowed to evict the heir of B; but A is 
driven to his action at law to remove the poſſeſſion of the 


heir, though his entry alone would have diſpoſſeſſed the an- 
ceſtor. | 


% 


So that in general it appears, that no man can recover paſ- 
ſeſſion by mere entry on lands, which another hath by deſcent, 
Yet this rule hath ſome exceptions , wherein thoſe reaſons 
ceaſe, upon which the general doctrine is grounded; eſpe» 
cially if the claimant were under any legal diſabilities, during 
the life of the anceſtor, either of infancy, coverture, impri- 
ſonment, inſanity, or being out of the realm : in all which 
caſes there is no neglect or /aches in the claimant, and there. 
fore no deſcent ſhall bar, or take away his entry *, And this 
title of taking away entries by deſcent, is {till farther nar- 
rowed by the ſtatute 32 Hen. VIII. c. 33. which enacts, that 
if any perſon difleiſes or turns another out of poſſeſſion, no 
deſcent to the heir af the diſſeiſor ſhall take away the entry of 
him that has right to the land, unleſs the diſſeiſor had 
peaceable poſſeſſion five years next after the diſſeiſin. But the 
ſtatute extendeth not to any feoffee or donee of the diſſeiſor, 
mediate or immediate ' : becauſe ſuch a one by the genuine 
teodal conſtitutions always came into the tenure ſolemnly 

i See the particular caſes mentioned law of tenures. 


by Littleton, b. 3. ch. 6. the principles k Co. Litt. 246, 
ot Which are well explained in Gilbert's 1 Lid. 256. 
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and with the lord's concurrence, by actual delivery of ſeiſin, 
that is, open and public inveſtiture. On the other hand, it is 
enacted by the ſtatute of limitations, 21 Jac. I. c. 16. that no 
entry ſhall be made by any a man upon lands, unleſs within 
twenty years after his right ſhall accrue. And by ſtatute 
4& 5 Ann. c. 16. no entry ſhall be of force to ſatisfy the 
ſaid ſtatute of limitations, or to avoid a fine levied of lands, 
unleſs an action be thereupon commenced within one year 
after, and proſecuted with effeCt. 


Upon an ouſter, by the diſcontinuance of tenant in tail, 
we have ſaid that no remedy by mere entry is allowed; but 
that, when tenant in tail alienes the lands entailed, this takes 
away the entry of the iſſue in tail, and drives him to his action 
at law to recover the poſſeſſion m. For, as in the former 
caſes the law will not ſuppoſe, without proof, that the an- 
ceſtor of him in poſſeſſion acquired the eſtate by wrong; and 
therefore, after five years peaceable poſſeſſion, and a deſcent 
caſt, will not ſuffer the poſſeſſion of the heir to be diſturbed 
by mere entry without action; ſo here, the law will not ſup- 
poſe the diſcontinuor, to have aliened the eſtate without power 
ſo to do, and therefore leaves the heir in tail to his aCtion at 
law, and permits not his entry to be lawful. Beſides, the 
alienee, who came into poſſeſſion by a lawful conveyance, 
which was at leaſt good for the life of the alienor, hath not 
only a bare poſſeſſion, but alſo an apparent right of poſſeſſion 
which is not allowed to be deveſted by the mere entry of the 
claimant, but continues in force till a better right be ſhewn, 
and recognized by a legal determination. And ſomething 
alſo perhaps, in framing this rule of law, may be allowed to 
the inclination of the courts of juſtice, to go as far as they 
could in making eſtates-tail alienable, by declaring ſuch alien- 
ations to be voidable only and not abſolutely void. 


IN caſe of deforcements alſo, where the deforciant had ori- 
ginally a lawful poſſeſſion of the land, but now detains it 
wrongfully, he {till continues to have the preſumptive prima 


m Co, Litt. 325. 


facie 


ty 
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facie evidence of right; that is, poſſeſſion lawfully gained. 
Which poſſeſſion ſhall not be overturned by the mere entry 
of another; but only by the demandant's ſhewing a better 
right in a courſe of law, 


Tris remedy by entry muſt be purſued, according to ſta- 


tute 5 Ric. II. it. 1. c. 8. in a peaceable and eaſy manner; 


and not with force or ſtrong hand. For, if one turns or 
keeps another out of poſſeſſion forcibly, this is an injury of 
both a civil and a criminal nature. The civil is remedied by 
immediate reſtitution ; which puts the antient poſſeſſor in 
flatu quo : the criminal injury, or public wrong, by breach 
of the king's peace, is puniſhed by fine to the king. For by 
the ſtatute 8 Hen. VI. c. 9g. upon complaint made to any 
juſtice of the peace, of a forcible entry, with ſtrong hand, on 
lands or tenements; or a forcible detainer after a peaceable 
entry; he ſhall try the truth of the complaint by jury, and, 
upon force found, ſhall reſtore the poſſeſſion to the party ſo 
put out: and in ſuch caſe, or if any alienation be made to 
defraud the poſſeſſor of his right, (which is likewiſe declared 
to be abſolutely void,) the offender ſhall forfeit, for the force 
found, treble damages to the party grieved, and making fine 
and ranſom to the king. But this does not extend to ſuch as 
endeavour to keep poſſeſſion many forti, after three years peace- 
able enjoyment of either themſelves, their anceſtors, or thoſe 
under whom they claim ; by a ſubſequent clauſe of the ſame 
ſtatute, enforced by ſtatute 31 Eliz. c. 11. 


II. Tavs far of remedies, where the tenant or occupier 
of the land hath gained only a mere poſſeſſion, and no apparent 
ſhadow of right. Next follow another claſs, which are in 
uſe where the title of the tenant or occupier 1s advanced one 
ſtep nearer to perfection; ſo that he hath in him not only a 
bare poſſeſſion, which may be deſtroyed by a bare entry, but 
+ alſo an apparent right of poſſeſſion, which cannot be removed 
but by orderly courſe of law; in the proceſs of which it muſt 
be ſhewathatthough he hath at preſent poſſeſſion and therefore 
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hath the preſumptive right, yet there is a right of poſſeſſion, 
ſuperior to his, reſiding in him who brings the action. 


Tus remedies are either by a writ of entry, or an afſiſe : 
which are actions merely p, ſerving only to regain 
that poſſeſhon, whereof the demandant (that is, he who 
ſues for the land) or his anceſtors have been unjuſtly de- 
prived by the tenant or poſſeſſor of the freehold, or thoſe 
under whom he claims. They decide nothing with reſpect 
to the right of property : only reſtoring the demandant to that 
ſtate or ſituation, in which he was (or by law ought to have 
been) before the diſpoſſeſſion committed. But this without 
any prejudice to the right of ownerſhip : for, if the diſpoſſeſ- 


ſor has any legal claim, he may afterwards exert it, notwith- | 


ſtanding a recovery againſt him in theſe poſſeſſory actions. 
Only the law will not ſuffer him to be his own judge, and 
either take or maintain poſſeſſion of the lands, until he hath 
recovered them by legal means: rather preſuming the right 
to have accompanied the antient ſeiſin, than to reſide in one 
who had no ſuch evidence in his favour. 


1. THE firſt of theſe poſſeſſory remedies is by it of entry; 
which is that which diſproves the title of the tenant or poſſeſ- 
ſor, by ſhewing the unlawtul means by which he entered or 
continues poſſeſſionꝰ. The writ is directed to the ſheriff, 
requiring him to “ command the tenant of the land that he 
& render (in Latin, praecipe quod reddat to the demandant the 
“ land in queſtion, which he claims to be his right and in- 
« heritance ; and into which, as he ſaith, the ſaid tenant had 
6 not entry but by (or after) a diſſciſin, intruſion, or the like, 
& made to the ſaid demandant, within the time limited by 
law for ſuch actions: or that upon refuſal he do appear in 
& court on ſuch a day, to ſhew whereforc he hath not done 
«& it v.? This is the original proceſs, the praecipe, 
upon which all the reſt of the ſuit is grounded : wherein 
it appears, that the tenant is required, either to deliver 


n Mirr. c. 4. & 24, p See vol. II. append. No. V. 1. 
© Finch. L. 261. 


If ſciſin 


* 
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ſeiſin of the lands, or to ſhew cauſe why he will not. This 
cauſe may be either a denial of the faCt, of having entered by 
or under ſuch means as are ſuggeſted, or a juſtification of his 
entry by reaſon of title in himſelf or in thoſe under whom he 
makes claim: whereupon the poſſeſſion of the land is award- 
ed to him who produces the cleareſt right to poſſeſs it. 


In our antient books we find frequent mention of the de- 
grees within which writs of entry are brought. If they be 


brought againſt the party himſelf that did the wrong, then 


they only charge the tenant himſelf with the injury; “ non 
e habuit ingreſſum niſi per intriſionem quam ipſe fecit: But 
if the intruder, diſſeiſor, or the like, has made any alienation 
of the land to a third perſon, or it has deſcended to his heir, 
that circumſtance muſt be alleged in the writ, for the action 
muſt always be brought againit the tenant of the land; and 
the defect of his poſſeſſory title, whether ariſing from his 
own wrong or that of thoſe under whom he claims, muſt 
be ſet forth. One ſuch alienation or deſcent makes the 
firſt? degree, which is called the per, becauſe then the form 
of a writ of entry is this; that the tenant had not entry 
but by the original wrongdoer, who alienated the land, or 
from whom it deſcended, to him: * non habuit ingreſſum 
e niſi per Guiliclmum, qui ſe in illud intruſit, et illud tenenti 
c dimifit".” A ſecond alienation or deſcent makes another 
degree called the per and cui; becauſe the form of a writ of 
entry, in that caſe, is, that the tenant had not entry, but 
by or under a prior alienee, to whom the intruder demiſed 
it; © non habuit ingreſſum, niſi per Ricardum, cui Guilielmus 
& ilud dimiſit, qui ſe in illud intruſit *.” Theſe degrees thus 
ſtate the original wrong, and the title of the tenant who 
claims under ſuch wrong. If more than two degrees (that 
is, two alienations or deſcents) were paſt, there lay no writ 
of entry at the common law. For, as it was provided, for the 

q Finch, L. 262. Booth indeed (of the per and cui. But the difference is 
real actions. 172.) makes the firſt degree immaterial. 


to conſiſt in the original wrong done, r Booth. 181. 


the ſecond in the per, and the chird in Finch. L. 263. F. N. B. 203, 204. 
quietneſs 
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quietneſs of men's inheritances, that no one, even though 
he had the true right of poſſeſſion, ſnould enter upon him 
who had the apparent right by deſcent or otherwiſe, but he 
was driven to his writ of entry to gain poſſeſhon ; ſo, after 
more than two deſcents or two conveyances were paſled, the 
demandant, even though he had the right both of poſſeſſion 
and property, was not allowed this poſzfory action; but was 
driven to his writ of r:ght, a long and final remedy, to puniſh 
his neglect in not ſooner putting in his claim, while the de- 
grees ſubſiſted, and for the ending of ſuits, and quieting of 
all controverſies*, But by the ſtatute of Marlbridge, 
52 Hen. III. c. 30. it was provided, that when the number 
of alienations or deſcents exceeded the uſual degrees, a new 
writ ſhould be allowed without any mention of degrees at all, 
And accordingly a new writ has been framed, called a writ 
of entry in the ph, which only alleges the injury of the 
wrongdoer, without deducing all the intermediate title from 
him to the tenant : ſtating it in this manner; that the te- 
nant had not entry unleſs after, or ſubſequent to, the ouſter 
or injury done by the original diſpoſſeſſor;“ “ non habuit 
« ingreſſum niſi poſt iutruſioneni quam Guilielmus in iliud 
ie fecit; and rightly concluding, that if the original title was 
wrongful, all claims derived from thence muſt participate of 
the ſame wrong. Upon the latter of theſe writs it is (the 
writ of entry ſur diſeiſin in the pof? ) that the form of our 
common recoveries of landed eſtates? 1s uſually grounded; 
which, we may remember, were obſerved in the preceding 
volume to be ſictitious actions, brought againſt the tenant 
of the freehold (uſually called the tenant to the praecipe, or 


writ of entry) in which by colluſion the demandant recovers 
the land. 


Tuts remedial inſtrument, of writ of entry, is applicable 


to all the caſes of ouſter before-mentioned, except that of diſ- 
continuance by tenant in tail, and ſome peculiar ſpecies of 
deforcements. Such is that of deforcement of dower, by not 
aſſigning any dower to the widow within the time limited by 


t 2 Inſt. 153. u Book II. ch. 21. 
* See book II. append. N. V. 


law ; 


/ 
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law ; for which ſhe has her remedy by writ of dowwer unde 
nihil habet v. But if ſhe be deforced of part only of her 
dower, ſhe cannot then ſay that nihil habet; and therefore ſhe 
may have recourſe to another action, by writ of right of 
dawer : which is a more general remedy, extending either to 
part or the whole ; and 1s (with regard to her claim) of the 


ſame nature as the grand writ of right, whereof we ſhall pre- 


ſently ſpeak, is with regard to claims in fee-ſimple*. On 
the other hand, if the heir (being within age) or his guar- 
dian, alhgn her more than ſhe ought to have, they may be 
remedied by a writ of admeaſurement of dewer 7, But in ge- 
neral the writ of entry is the univerſal remedy to recover poſ- 
ſeſſion, when wrongfully withheld from the owner. It were 
therefore endleſs to recount all the ſeveral diviſions of writs of 
entry, which the different circumſtances of the reſpective de- 
mandants may require, and which are furniſhed by the laws 
of England*: being plainly and clearly chalked out in that 
moſt antient and highly venerable collection of legal forms, 
the regiſtrum omnium brevium, or regiſter of ſuch writs as are 
ſuable out of the king's courts, upon which Fitzherbert's 
natura brevium is a comment; and in which every man who 


F. N. B. 147. 


aliened her eſtate. 4. The writ ad com- 
x id. 16. 


munem legem: ( Thid. 207.) for the rever- 


F. N. B. 148. Finch. L. 314. 
Stat. Weſtm. 2. 13 Ed. I. e. 7. 

2 See Bracton. J. 4. tr. 7. c. 6. 
$4. Britton. c. 114. fol. 264. The 


moſt uſual were, 1. The writs of entry 


ſur diſſeiſin, and of intrufion: (F. N. B. 
191. 203. which are brought to remedy 
eit'.er of thoſe ſpecies of ouſter 2. be 
wiits of dum fuit infra actatem, and dum 
ſuit non compo: ment 3: ( Ibid. 1 2. 242.) 
which lie for a perſon of full age, or one 
who bath recovered his underitar.ding, 
after having (when under age or inſane) 
aliened his lands; or for the heirs of 
ſuch aljenor. 3. The writs of cui in 
vita, and cui ante divirtium : (I. d 193. 
204.) for a woman, when a_ widow or 
divorced, whoſe huſoand during the cu- 
verture cui in vita ſua, wel cui ante di- 
vortium, ipſa centradicere non potuit y hath 


ſioner, after the alienation and death of 
the pa ticular tenant for life. 5. The 
writs in coſu prcwiſe ani in conſimiii caſus 
(Lid. 20, 206) which lay not ad com- 
mu nem le gem, but are given by ſtat. Gloc, 
C Edw IJ. c. 7. and Weſtm. 2. 13 Edw. 
I. c. 24. for the reve: ſioner after the ali- 
enation, but during the life, of the te- 
nant in dower or other tenant for life. 
6 The writ ad terminum qui practerut: 
Lid. 201.) for the r: Ve ſio er, when 
the poſſeſſion is witkhe!d by the leſſee 
or a ſtianger, after the determination 
of a leaſe for years 7. «The writ 
cauſa matt imoni praclecutii: ( Lid. 205.) 
for a woman who giveth land to a 
man in fee or for life, to the intent 
that he may marry her, and he doth 
rot. And the kein calc of other de- 
forcements. 
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is injured will be ſure to find a method of relief, exactly 
adapted to his own caſe, deſcribed in the compaſs of a few 
lines, and yet without the omiſſion of any material circum- 
ſtance. So that the wiſe and equitable proviſion of the ſta. 
tute Weſtm. 2. 13 Edw. I. c. 24. for framing new writs 
when wanted, is almoſt rendercd uſeleſs by the very great 
perfeCtion of the antient forms. And indeed I know not 
whether it is a greater credit to our laws, to have ſuch a 
proviſion contained in them, or not to have occaſion, or at 
leaſt very rarely, to ule it. 


Ix the times of our Saxon anceſtors, the right of poſſeſ- 
ſion ſeems only to have been recoverable by writ of entry*; 
which was then uſually brought in the county court. And 
it is to be obſerved, that the proceedings in theſe actions 
were not then ſo tedious, when the courts were held, and 
proceſs iſſued from and was returnable therein at the end of 
every three weeks, as they became after the conqueſt, when 
all cauſes were drawn into the king's courts, and proceſs 
iſſued only from term to term; which was found exceeding 
dilatory, being at leaſt four times as flow as the other. And 
hence a new remedy was invented in many caſes, to do juſ- 
tice to the people, and to determine the poſſeſſion in the pro- 
per counties, and yet by the king's judges. This was the 
remedy by afjiſe, which is called by ſtatute Weſtm, 2. 
13 Edw. I. c. 24. feftinum remedium, in compariſon with 
that by a writ of entry; it not admitting of many dilatory 
pleas and proceedings, to which other real aCtions are ſub- 


ject b. : 


2. Tux writ of %% is ſaid to have been invented by 
Glanvil, chief juſtice to Henry the ſecond ©; and, if ſo, it 
ſeems to owe it's introduction to the parliament held at 
Northampton, in the twenty-ſecond year of that prince's 
reign; when juſtices in eyre were appointed to go round the 
kingdom in order to take theſe aſſiſes: and the aſſiſes them- 


ſelves (particularly thoſe of mort d' ancgſtor and novel diſſeiſiu) 


a Gilb. Ten. 42, e Mirror, c. 2. 25. 
* Booth. 262. : * ? : J 
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were clearly pointed out and deſeribed d. As a writ of entry 
is a real action, which diſproves the title of the tenant by 
ſhewing the unlawſul commencement of his poſſeſſion; ſo an. 
aſſiſe is a real action, which proves the title of the demandant 
merely by ſhewing his, or his anceſtor's, poſſeſhon © ; and 
theſe two remedies are in all other reſpects ſo totally alike, 
that a judgment or recovery in one is a bar againſt the other 
ſo that when a man's poſſeſſion is once eſtabliſhed by either 
of theſe poſſeſſory actions, it can never be diſturbed by the 
ſame antagoniſt in any other of them. The word, afi/e, is 
derived by fir Edward Coke from the Latin a/ſideo to fit 
together; and it ſignifies, originally, the jury who try the 
cauſe, and fit together for that purpoſe. By a figure it is 
now made to ſignify the court or juriſdiction, which ſum- 
mons this jury together by a commiſſion of aſſiſe, or ad aſſiſas 
capiendas; and hence the judicial aſſemblies held by the 
king's commiſſion in every county, as well to take theſe writs 
of aſſiſe, as to try cauſes at ni prius, are termed in common 
ſpeech the afſiſes. By another ſomewhat ſimilar figure, the 
name of aſſiſe is alſo applied to this action, for recovering 
poſſeſſion of lands: for the reaſon, ſaith Littleton 5, why, 
ſuch writs at the beginning were called aſſiſes, was, for that 
in theſe writs the ſheriff is ordered to ſummon a jury, or 
aliſe z which is not expreſſed in any other original writ “. 


Tuis remedy, by writ of aſliſe, is only applicable to two 
ſpecies of injury by ouſter, viz. abatement, and a recent or' 
novel diſſeiſin. If the abatement happened upon the death of 
the demandant's father or mother, brother or ſiſter, uncle or 
aunt, nephew or niece, the remedy is by an aſſiſe of mort. 
danceſtor, or the death of one's anceſtor. This writ directs 


1 9. Si dominus feodi negat baeredi- a tempore quo dominus rex wenit in An- 
bus d:f ni ſaiſinam ejuſdem feadi, juſti- gliam proxime poſt pacem fattam inter + 
tiarii domini regis faciant inde fieri recog- ipſum et regem filium ſuum. (Spelm. Cod. 
ni ionem per x i legales homines, qualem ſai- 330.) 
finam defunctus inde babuit, die qua fuit e Finch. L. 284. 


vivus et mortuus ; et, ſicut recognitum fu- f 1 Inſt. 153. 
crit, ita baeredibus ejus reſtituant. & 10. 8234. 
Juſtitiarii domini regis faciant fieri receg- h Co, Litt, 159. 


a:1ionem de diſſuiſinis factis ſuper afſ:ſam, 
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the ſheriff to ſummon a jury or aſſiſe, who ſhall view the land 
in queſtion, and recognize whether ſuch anceſtor were ſeiſed 
thereof on the day of his death, and whether the demandant 
be the next heiri: ſoon after which, the judges come down 
by the king's commiſſion to take the recognition of aſſiſe: 
when, if theſe points are found in the affirmative, the law im- 
mediately transfers the poſſeſhon from the tenant to the de- 
mandant. If the abatement happened on the death of one's 


grandfather or grandmother, then an aſſiſe of mort d ancgſtor 


no longer lies, but a writ of ayle, or de av: if on the death 
of the great grandfather or great grandmother, then a writ 
of beſayle, or de proavo : but if it amounts one degree higher, 
to the treſayle, or grandfather's grandfather, or if the abate- 
ment happened upon the death of any collateral relation, other 
than thoſe before-mentioned, the writ is called a writ of 


caſinage, or de conſanguines*. And the ſame points ſhall be 


inquired of in all theſe actions ance/irel, as in an aſſiſe of 


mort anceſtor : they being of the very ſame nature': though 
they differ in this point of form, that theſe ancgſtrel writs 
(like all other writs of praecipe ) expreſsly aſſert a title in the 
demandant, ( viz. the ſeiſin of the anceſtor at his death, and 
his own right of inheritance,) the aſſiſe aſſerts nothing directly, 
but only prays an inquiry whether thoſe points be ſo a. There. 
is alſo another anceſtrel writ, denominated a nuper obiit, to 
eſtabliſh an equal diviſion of the land in queſtion, where on 
the death of an anceſtor, who has ſeveral heirs, one enters and 
holds the others out of poſſeſſion . But a man is not allow- 
ed to have any of theſe actions anceſtrel for an abatement 
conſequent on the death of any collateral relation, beyond 
the fourth degree; though in the lineal aſcent he may pro- 
ceed ad infinitum?®. For there mult be ſome boundary; elſe 
the privilege would be univerſal, which is abſurd : and there- 


fore the law pays no regard to the poſſeſſion of a collateral 
anceſtor, who was no nearer than the fifth degree. 


i F. N. B. 195. Finch. L. 290. 

* Finch. L. 266, 267. 

} Stat. Weſtm. 2. 13 Edw. I. c. 20. 
m 2 Inſt. 399. 


n F. N. B. 197. Finch. L. 293. 
Hale on F. N. B. 221. 


P Fitzh. Abr. tit, c:finage. 1 5. 
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Ir was always held to be law 3; that where lands were de- 
viſable in a man's laſt will by the cuſtom of the place, there 
an aſſiſe of mort d' anceſtor did not lie. For, where lands 
were ſo deviſable, the right of poſſeſſion could never be deter- 
mined by a proceſs, which inquired only of theſe two points, 
the ſeiſin of the anceſtor, and the heirſhip of the demandant. 
And hence it may be reaſonable to conclude, that when the 
ſtatute of wills, 32 Hen. VIII. c. 1. made all ſocage land 
deviſable, an aſſiſe of mort d' ancgſtor no longer could be 
brought of lands held in ſocage?; and that now, ſince the 
ſtatute 12 Car. II. c. 24. (which converts all tenures, a few 
only excepted, into free and common ſocage) no aſſiſe of 
mort d anceſtor can be brought of any lands in the kingdom; 


but that, in caſe of abatements, recourſe muſt be properly 
had to the writs of entry. 


Ax aſſiſe of novel (or recent) diſciſin is an action of the 
ſame nature with the aſſiſe of mort d'ancgſtor before-men- 
tioned, in that herein the demandant's poſſeſſion muſt be 
ſhewn. But it differs conſiderably in other points: particu- 
larly in that it recites a complaint by the demandant of the 
diſſeiſin committed, in terms of direct averment; whereupon 
the ſheriff is commanded to reſeiſe the land and all the chattels 
thereon, and keep the ſame in his cuſtody till the arrival of 
the juſtices of aſſiſe (which in fact hath been uſually omit- 
ted); and in the mean time to ſummon a jury to view the 
premiſes, and make recognition of the aſſiſe before the juſ- 
tices*. At which time the tenant may plead either the ge- 
neral iſſues nul tort, nul diſſeiſiu, or any ſpecial plea, And 
if, upon the general iſſue, the recognitors find an actual ſeifin 
in the demandant, and his ſubſequent diſſeiſin by the preſent 
tenant; he ſhall have judgment to recover his ſeifin, and 
damages for the injury ſuſtained : being the only cafe in 
which damages were recoverable in any poſſeſſory action at 
the common lawn; the tenant being in all other caſes al- 
lowed to retain the intermediate profits of the land, to cnable 


49 BraQton. J. 4. de aſſiſi mertis anteceſ- Booth. 211. B:aft. 4. 1. 19. 57. 


fru. c. 13. & 3. F. N. B. 196. F. N. B. 177. 
r See 1 Leon. 263. u Bract. 187. Stat. Marlbr. c. 16. 
Vor., III. P him 


4 


* 
— . 
+ 
27 
* 

; ** 

| 
7 

7 = 
4 


AE ESE SE dV. + * 
2 8 n 
* — ©. "TIF +4 — * 
4 © ES © C 
* a PR, IIS 7 g a 79 * 2 * .ﬀ „. 8 * 
KEY 4 ! - , * 


8 9— SOES 
oy ape - Coy _ 


3 — - 
— 


Lars wa 


as 


—— 


a = 


I r 


— , Ad 9 
+. 


2 8 * 
re 7 


SS ODT * 
4 b 


188 PRIVATE Bock III. 


him to perform the feodal ſervices. But coſts and damages 
were annexed to many other poſſeſſory actions by the ſta- 
tutes of Marlberge, 52 Hen. III. c. 16. and of Gloceſter, 
6 Edw. I. c. 1. And to prevent frequent and vexatious diſ- 
feiſins, it is enacted by the ſtatute of Merton, 20 Hen. III. 
c. 3. that if a perſon diſſeiſed recover ſeiſin of the land 
again by aſſiſe of novel diſſeiſin, and be again diſſeiſed of the 
fame tenements by the ſame diſſeiſor, he ſhall have a writ 
of re- diſſeiſin; and, if he recover therein, the re- diſſeiſor 
fhall be impriſoned; and, by the ſtatute of Marlberge, 
52 Hen. III. c. 8. ſhall alſo pay a fine to the king: to 
which the ſtatute Weſtm. 2. 13 Edw. I. c. 26. hath ſu- 
peradded double damages to the party aggrieved. In like 
manner, by the ſame ſtatute of Merton, when any lands 
or tenements are recovered by aſſiſe of mort d' ancęſtor, or 
other jury, or any judgment of the court, if the party be 
afterwards diflerſed by the fame perſon agamſt whom judge- 
ment was obtained, he ſhall have a writ of psf-diſſerſen againſt 
him; which ſubjects the poſt-diſſeiſor to the ſame penalties 
as a re-diſſeiſor. The reafon of all which, as given by ſir 
Edward Coke », is becauſe ſuch proceeding is a contempt of 
the king's courts, and in deſpite of the law; or, as Bracton 
more fully expreſſes it *, © zalis qui ita convictus fuerit, du- 
« pliciter delinquit contra regem: quia facit diſſeiſinam et ro- 
c beriam contra pacem ſuam ; et etiam anſu temerario irrita 
e facit ea, quae in curia domini regis rite acta ſunt : et propter 
* duplex delictum merito ſuſtinere debet poenam duplicatam.“ 


Ix all theſe poſſeſſory actions there is a time of limitation 
ſettled, beyond which no man ſhall avail himſelf of the poſ- 
feſhon of himſelf or his anceſtors, or take advantage of the 
wrongful poſſeſſion of his adverſary. For, if he be negligent 
for a long and unreaſonable time, the law refuſes afterwards 
to lend him any aſſiſtance, to recover the poſſeſſion merely; 
both to puniſh his neglect, (nam leges vigilantibus, uon dor-— 
mentibus, ſubveniunt, ) and alſo becauſe it is preſumed that 
the ſuppoſed wrongdoer has in ſuch a length of time procured 
a legal title, otherwiſe he would ſooner have been ſued. This 


w 2 Inft, 83, 84. x J. 4. c. 49. 
| time 
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time of limitation by the ſtatute of Merton, 20 Hen. III. 
c. 8. and Weſtm. 1. 3 Edw. I. c. 39. was ſucceſſively dated 
from particular aeras, viz. from the return of king John 
from Irehand, and from the coronation, Qc. of king Henry 
the third. But this date of limitation continued ſo long un- 
altered, that it became indeed no limitation at all: it being 
above three hundred years from Henry the third's coronation 
to the year 1540, when the preſent ſtatute of limitations? was 
made. This, inſtead of limiting actions from the date of a 
particular event, as before, which in proceſs of years grew ab- 
ſurd, took another and more direct courſe, which might en- 
dure for ever; by limiting a certain period, as fifty years for 
lands, and the like period“ for cuſtomary and preſcriptive 
rents, ſuits, and ſervices, (for there 1s no time of limitation 
upon rents created by deed, or reſerved on a particular eſtate*,) 
and enacting that no perſon ſhould bring any poſſeſſory action, 
to recover poſſeſhon thereof merely upon the ſeiſin, or dif- 
poſſeſſion, of his anceſtors, beyond ſuch certain period. But 
this does not extend to ſervices, which by common poſſibility 
may not happen to become due more than once in the lord's 
or tenant's life; as fealty, and the like d. And all writs, 
grounded upon the poſſeſſion of the demandant himſelf, are 
directed to be ſued out within thirty years after the diſſeiſin 
complained of; for if it be an older date, it can with no pro- 
priety be called a freſh, recent, or novel difſeiſn ; which name 
fir Edward Coke informs us was originally given to this pro- 
ceeding, becauſe the diſſeiſin mult have been ſince the laſt eyre 
or circuit of the juſtices, which happened once in ſeven years, 
otherwiſe the action was gone ©. And we may obſerve , that 
the limitation, preſcribed by Henry the ſecond at the firſt in- 
ſtitution of the aſſize of novel diſſeiſin, was from his own re- 
turn into England after the peace made between him and the 
young king his ſon; which was but the year before. 


Y 32 Hen. VIII. c. 2. 

2 So Berthelet's original edition of the 
ſtatute, A. D. 1540 : and Cay's, Pick- 
ering's and Ruffhead's editions, exa- 
mined with the record. Raſtell's and 
other intermediate editions, which fir 


Elwa d Coke (2 Inſt. 95.) and other 
P 2 


ſubſequent writers have followed, make 
it only forty years for rents, Sc. 

28 Rep. 65, 

d Co. Litt. 115, 

© 1 Inft. 153. Booth. 210, 

© See page 184. 
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WrarT has been here obſerved may throw ſome light on 
the doctrine of remitter, which we ſpoke of in the ſecond 
chapter of this book; and which, we may remember, was, 
where one who hath right to lands, but is out of poſſeſſion, 
hath afterwards the freehold caſt upon him by ſome ſubſe. 
quent defective title, and enters by virtue of that title. In 
this cafe the law remits him to his antient and more certain 
right, and by an equitable fiction ſuppoſes him to have gained 
poſſeſſion in conſequence, and by virtue thereof : and this 
becauſe he cannot poſſibly obtain judgment at law to be re- 
ſtored to his prior right, ſince he 1s himſelf the tenant of the 
land, and therefore hath nobody againſt whom to bring his 
action. This determination of the law might ſeem ſuper- 
fluous to an haſty obſerver; who perhaps would imagine, 
that ſince the tenant hath now both the right and alſo the 
poſſeſſion, it little ignifies by what means ſuch poſſeſſion ſhall 
be ſaid to be gained. But the wiſdom of our antient law de- 
termined nothing in vain. As the tenant's poſſeſſion was 
gained by a defective title, it was liable to be overtarned by 
ſhewing that defect in a writ of entry; and then he muſt 
have been driven to his writ of right, to recover his juſt in- 
heritance : which would have been doubly hard, becauſe, 
during the time he was himſelf tenant, he could not eſtabliſh 
his prior title by any poſſeſſory action. The law therefore 
remits him to his prior title, or puts him in the ſame condi- 
tion as if he had recovered the land by writ of entry. With- 
out the remitter, he would have had us, et ſeiſinam, ſepa- 
rate; a good right, but a bad poſſeſſion : now, by the re- 
mitter, he hath the molt perfect of all titles, juris et /eiinae 
eonjunttionem. 


III. By theſe ſeveral poſſeſſory remedies the right of po- 
ſeſſion may be reſtored to him, that is unjuſtly deprived 
thereof. But the right of poſz/ion (though it carries with it 
a ſtrong preſumption) is not always concluſive evidence of 
the right of property, which may ſtill fubſiſt in another man. 
For, as one man may have the pon, and another the right 


of on, which is recovered by theſe poſſeflory actions; fo 


one 
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one man may have the right of paſſeſſon, and ſo not be liable 
to eviction by any poſſeſſory action, and another may have the 
right of property, which cannot be otherwiſe aſſerted than by 
the great and final remedy of a writ of right, or ſuch corre- 
ſpondent writs as are in the nature of a writ of right, 


Tuls happens principally in four caſes: 1. Upon diſcon- 
tinuance by the alienation of tenant in tail: whereby he, who 
had the right of poſſeſſion, hath transferred it to the alienee; 
and therefore his iflue, or thoſe in remainder or reverſion, 
ſhall not be allowed to recover by virtue of that poſſeſhon, 
which the tenant hath ſo voluntarily transferred. 2, 3. In caſe 
of judgment given againſt either party, whether by his own 
default, or upon trial of the merits, in any poſſeſſory action: 
for ſuch judgment, if obtained by him who hath not the true 
ownerſhip, is held to be a ſpecies of deforcement ; which 
however binds the right of poſſeſhon, and ſuffers it not to 
be ever again diſputed, unleſs the right of property be alſo 
proved. 4. In caſe the demandant, who claims the right, 
is barred from theſe poſſeſſory actions by length of time and 
the ſtatute of limitations before-mentioned: for an undiſturb- 
ed poſſeſſion, for fifty years, ought not to be deveſted by any 
thing, but a very clear proof of the abſolute right of propriety. 
In theſe four caſes the law applies the remedial inſtrument of 
either the writ of right itſelf, or ſuch other writs, as are ſaid 
to be of the ſame nature. 


1. AxD firſt, upon an alienation by tenant in tail, whereby 
the eſtate-tail is diſcontinued, and the remainder or reverſion 
1s by failure of the particular eſtate diſplaced, and turned 
into a mere right, the remedy is by action of formedon, ( ſe- 
cundum formam dont, ) which is in the nature of a writ of 
right ©, and is the higheſt action that tenant in tail can havef, 
For he cannot have an abſolute writ of right, which is confined 
only to ſuch as claim in fee- ſimple: and for that reaſon this 
writ of formedon was granted him by the ſtatute de donis or 


e Finch, L. 267, Co. Litt. 316, 
3 WMeſtm. 


— 


_ \ = 
- lr, > - 2 — 9 
— = 1 


* 


Tap I AE — 


-# 


— — — =_ 
— p— 


+ 

£ 
.E 
* 
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Weſtm. 2. 13 Edw. I. c. 1. which is therefore emphati- 


cally called þ:s writ of right *, This writ is diſtinguiſhed. 


into three ſpecies; a jormedon in the deſcender, in the re- 
zainger, and in the reverter. A writ of formedon in the 
d:ſcender lieth where a gift in tail is made, and the tenant in 
tail alienes the lands entailed, or is diſſeiſed of them, and 
dies; in this caſe the heir in tail ſhall have this writ of 
formedon in the diſcender, to recover theſe lands ſo given in 
tail againſt him who is then the actual tenant of the free- 
hold. In which action the demandant is bound to ſtate the 
manner and form of the gift in tail, and to prove himſelf heir 
ſecundum formam doni. A formedon in the remainder lieth, 
where a man giveth lands to another 'for life or in tail, 
with remainder to a third perſon in tail or in fee; and he 
who hath the particular eſtate dieth, without iſſue inherit- 
avle,and a ſtranger intrudes upon him in remainder, and keeps 
him out of poſſeſſion i. In this caſe the remainder-man ſhall 
have his writ of formedon in the remainder, wherein the whole 
form of the gift is ſtated, and the happening of the event 
upon which the remainder depended. This writ is not given 
in expreſs words by the ſtatute de donis ; but is founded upon 
the equity of the ſtatute, and upon this maxim in law, that 
if any one hath a right to the land, he ought alſo to have 
an action to recover it. A formedon in the reverter lieth, 
where there is a gift in tail, and afterwards by the death of 
the donee or his heirs without iſſue of his body the reverſion 
falls in upon the donor, his heirs, or aſſigns : in ſuch caſe 
the reverſioner ſhall have this writ to recover the lands, 
wherein he ſhall ſuggeſt the gift, his own title to the reverſion 
minutely derived from the donor, and the failure of iſſue 
upon which his reverſion takes place *. This lay at common 
law, before the ſtatute de deriry, if the donee aliened before 
he had performed the condition of the gift, by having iſſue, 
and afterwards died without any l. The time of limitation in 
a formedon by ſtatute 21 Fac. I. c. 16. is twenty years; within 
„ 
h Ibid. 211, 212, 
i Ibid, 217. 


k IV id. 219. 8 Rep. $8, 
! Finch, L. 268. 


which 


. a a£© 


Ch. 10, WRONG SS. 193 


which ſpace of time after his title accrues, the demandant 
muſt bring his action, or elſe is for ever barred. 


2. Ix the ſecond caſe; if the owners of a particular eſtate, 
as for life, in dower, by the curteſy, or in fee-tail, are barred 
of the right of poſſeſſion by a recovery had againſt them, 
through their default or non- appearance in a poſſeſſory action, 
they were abſolutely without any remedy at the common law: 
as a writ of right does not lie for any but ſuch as claim to be 
tenants of the fee-ſimple. Therefore the ſtatute Weſtm. 2. 
13 Edw. I. c. 4. gives a new writ for ſuch perſons, after 
their lands have been ſo recovered againſt them by default, 
called a quod ei deforceat ; which, though not ſtrictly a writ 
of right, ſo far partakes of the nature of one, as that it will 
reſtore the right to him, who has been thus unwarily de- 
forced by his own default ®, But in caſe the recovery were 
not had by his own default, but upen defence in the inferior 
poſſeſſory action, this {till remains final with regard to theſe 
particular eſtates, as at the common law : and hence it 1s, 
that a common recovery (on a writ of entry in the po/? had, 
not by default of the tenant himſelf, but (after his defence 
made and voucher of a third perſon to warranty) by default 
of ſuch vouchee, is now the uſual bar to cut off an eſtate- 
tail *. 


35 4. THIRDLY, in caſe the right of poſſeſſion be barred 
by a recovery upon the merits in a poſſeſſory action, or laſt- 
ly, by the ſtatute of limitations, a claimant in fee- ſimple may 
have a mere 4rit of right ; which is in it's nature the higheſt 
writ in the law ®, and lieth only of an eſtate in fee-ſimple, 
and not for him who hath a leſs eſtate. This writ lies con- 
currently with all other real actions, in which an eſtate of fee- 
imple may be recovered; and it alſo lies after them, being 
as it were an appeal to the mere right, when judgment hath 
been had as to the poſſeſſion in an inferior poſſeſſory ac- 

m F. N. B. 165. F. N. B. 1. 

See book :1, ch. 21 
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tion ?. But though a writ of right may be brought, where 
the demandant is entitled to the poſſeſhon, yet it rarely is ad- 
viſable to be brought in ſuch caſes; as a more expeditious 
and eaſy remedy is had, without meddling with the property, 
by proving the demandant's own, or his anceſtor's, poſſeſ- 
ſion, and their illegal ouſter, in one of the poſſeſſory actions. 
But, in caſe the right of poſſeſſion be loft by length of time, 
or by judgment againſt the true owner in one of theſe inferior 
ſuits, there is no other choice : this is then the only remedy 
that can be had; and it is of ſo forcible a nature, that it over- 
comes all obſtacles, and clears all objections that may have 
ariſen to cloud and obſcure the title. And, after iſſue once 
Joined in a writ of right, the judgment is abſolutely final ; 


ſo that a recovery had in this action may be pleaded in bar 
of any other claim or demand 4. 


THe pure, proper, or mere writ of right lies only, we have 
ſaid, to recover lands in fee- ſimple, unjuſtly withheld from 
the true proprietor. But there are alſo ſome other writs 
which are ſaid to be in the nature of a writ of right, becauſe 
their proceſs and proceedings do moſtly (though not entirely) 
agree with the writ of right: but in ſome of them the fee- 
ſimple is not demanded ; and in others not land, but ſome in- 
corporeal hereditament. Some of theſe have been already 
mentioned, as the writ of right of dawer, of formedon, Cc. 
and the others will hereafter be taken notice of, under their 
proper diviſions. Nor is the mere writ of right alone, or 
always, applicable to every caſe of a claim of lands in fee- 
ſimple: for if the lord's tenant in fee-ſimple dies without heir, 
whereby an eſcheat accrues, the lord ſhall have a writ of - 
cheat”, which is in the nature of a writ of right*. And if one 
of two or more coparceners deforces the other, by uſurping 
the ſole poſſeſſion, the party aggrieved ſhall have a writ of 
right, de rationabili parte * : which may be grounded on the 


PFN.B.r. 5. s Booth. 135. 
3 Did. 6. Co. Litt. 128. t F. N. B. 9. 
7 F. N. E. 143 0 
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ſeiſin of the anceſtor at any time during his life; whereas in 
a nuper obiit (which 1s a poſſeſſory remedy”) he muſt be ſeiſed 
at the time of his death. But, waiving theſe and other mi- 


nute diſtinctions, let us now return to the general writ of 
right, 


Tuts writ ought to be firſt brought in the *court-baron 
of the lord, of whom the lands are holden; and then it 1s 
open or patent: but if he holds no court, or hath waived his 
right, remiſit curiam ſuam, it may be brought in the king's 
courts by writ of praecipe originally*; and then it is a writ 
of right cio ey, being directed to the ſheriff and not the lord . 
Alſo, when one of the king's immediate tenants in capite is 
deforced, his writ of right is called a writ of praecipe in capite, 
(the improper uſe of which, as well as of the former praecipe 
quia dominus remifit curiam, ſo as to ouſt the lord of his juriſ- 
diction, is reſtrained by magna carta*,) and, being directed to 
the ſheriff and originally returnable in the king's courts, is alſo 
a writ of right cee. There is likewiſe a little writ of right 
cloſe, ſecundum conſuetudinem manerii, which lies for the king's 
tenants in antient demeſne , and others of a ſimilar nature, 
to try the right of their lands and tenements in the court 
of the lord excluſively ©. But the writ of right patent itſelf 
may alſo at any time be removed into the county court, by 
writ of tt, and from thence into the king's court, by writ 
of pore 3 or recordari facias, at the ſuggeſtion of either party 
that there is a delay or defect of juſtice b. 


In the progreſs of this action, the demandant mult allege 
ſome ſeifin of the lands and tenements in himſelf, or elſe in 
ſome perſon under whom he claims, and then derive the right 


u See page 186. e Bracton. J. 1. c. 11. J. 4. fr. 1. 
WV Append. No I. 51. c. 9. & tre 3. c. 13. 99. Old Tenur. 
x F. N. B. 2. Finch. L. 31z. t. tenir en ſocage. Old N. B. t. garde. 
Booth. 91. St. briefe de re» claus. F. N. B. 11. 
2 Append. No 1. & 4. f Append. N I. F 2. 

a c. 24. ge Ibid. & 3. 

bF.N.B.s. h F. N. B. 3, 4. 


© See book II. ch. 6. i Append, NJ. 85. 
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from the perſon ſo ſeiſed to himſelf ; to which the tenant 
may anſwer by denying the demandant's right, and averring 
that he has more right to hold the lands than the demandant 
has to demand them : and, this right of the tenant bein 

ſhewn, it then puts the demandant upon the proof of his 
title: in which if he fails, or if the tenant hath ſhewn a 
better, the demandant and his heirs are perpetually barred of 
their claim; but if he can make it appear that his right is 
ſuperior to the tenant's, he ſhall recover the land againſt the 
tenant and his heirs for ever. But even this writ of right, 
however ſuperior to any other, cannot be ſued out at any 
diſtance of time. For by the antient law no ſeiſin could be 
alleged by the demandant, but from the time of Henry the 
firſt f; by the ſtatute of Merton, 20 Hen. III. c. 8. from 
the time of Henry the ſecond ; by the ſtatute of Weſtm. I. 
3 Edw. I. c. 39. from the time of Richard the firſt ; and 
now, by ſtatute 32 Hen. VIII. c. 2. ſeiſin in a writ of right 
ſhall be within ſixty years. So that the poſſeſhon of lands 
in fee-ſimple uninterzuptedly, for three-ſcore years, is at 
preſent a ſufficient title againſt all the world; and cannot 
be impeached by any dormant claim whatſoever (1). 


I rave now gone through the ſeveral ſpecies of injury by 
ouſter and diſpoſſeſſion of the freehold, with the remedies 
applicable to each. In conſidering which I have been 
unayoidably led to touch upon much obſolete and abſtruſe 
learning, as it lies intermixed with, and alone can explain the 


f Glanv. J. 2. c. 3. Co. Litt. 114. 


— — = — 1 


(1) This 1s far from being univerſally true; for an uniater- 
rupted poſſoſſion for ſixty years will not create a title, where the 
claimant or dem andant had no right to enter within that time; as 
where an eſtate in tail, for life, or for years, continues above ſixty 
years, ſtill the reverſioner may enter and recover the eſtate; the 
poſſeſſion muſt be adverſe, and lord Coke ſays, “ it has been re- 
* ſolved, that alihough a man has been out of poſſeſſion of land for 
& ſixty years, yet if his entry is not tolled he may enter and bring any 
« action of his own poſſeſion; and if his entry be congeable, and he 
ce enter, he may have an adion cf his own poiſeſion,”” 4 Co. 11. 6. 
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reaſon of, thoſe parts of the law which are now more generally 
in uſe. For, without contemplating the whole fabric toge- 
ther, it is impoſſible to form any clear idea of the meaning 
and connection of thoſe disjointed parts, which {till form a 
conſiderable branch of the modern law ; ſuch as the doctrine 
of entries and remitter, the levying of fines, and the ſuffer- 
ing of common recoveries. Neither indeed is any conſider- 
able part of that, which I have ſelected in this chapter from 
among the venerable monuments of our anceſtors, ſo abſo- 
lutely antiquated as to be out of force, thaugh the whole 1s 
certainly out of /: there being but a very few inſtances for 
more than a century paſt of proſecuting any real action for 
land by writ of entry, aſſiſe, formedon, writ of right, or other- 
wiſe. The. forms are indeed preſerved in the practice of 
common recoveries: but they are forms and nothing elſe ; 
for which the very clerks that paſs them are ſeldom capable 
to aſſign the reaſon. But the title of lands is now uſually 
tried in actions of ejeFment or treſpaſs ; of which in the fol» 
jowing chapters. 
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CHAPTER THE ELEVENTH. 


or DISPOSSESSION, ox OUSTER, 
OF CHATTELS REAL. 


AVING in the preceding chapter conſidered with 
ſome attention the ſeveral ſpecies of injury by diſpoſ- 
ſeſſion or ouſter of the freehold, together with the regular and 
well-conneQed ſcheme of remedies by actions real, which are 
given to the ſubject by the common law, either to recover the 
poſſeſſion only, or elſe to recover at once the poſſeſſion, and 
alſo to eſtablith the right of property; the method which I 
there marked out leads me next to conſider injuries by ouſter 
of chattels real; that is, by amoving the poſſeſſion of the te- 
nant from an eſtate by ſtatute-merchant, ſtatute-ſtaple, re- 
cognizance in the nature of it, or elegit ; or from an eſtate 
for years. 


I. OusrER, or amotion of poſſeſſion, from eſtates held by 
ſtatute, recognizance, or elegit, is only liable to happen by 
a ſpecies of difſeifin, or turning out of the legal proprietor, 
before his eſtate is determined by raiſing the ſum for which it 
is given him in pledge. And for ſuch ouſter, though the eſtate 
be merely a chattel intereſt, the owner ſhall have the ſame 
remedy as for an injury to a freehold ; viz. by aſſiſe of novel 
diſſeifin*, But this depends upon the ſeveral ſtatutes, which 


© F, N, B, 178, 
create 
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create theſe reſpective intereſts®, and which expreſsly provide 
and allow this remedy in caſe of diſpoſſeſſion. Upon which 
account it is that ſir Edward Coke obſerves e, that theſe 
tenants are ſaid to hold their eſtates ut liberum tenementum, 
until their debts be paid : becauſe by the ſtatutes they ſhall 
have an aſliſe, as tenants ot the freehold ſhall have; and in 
that reſpect they have the ſimilitude of a frechold *, 


II. As for ouſter, or amotion of poſſeſſion, from an eſtate 
for years; this happens only by a like kind of diſſeiſin, ejec- 
tion, or turning out, of the tenant from the occupation of 
the land during the continuance of his term. For this injury 
the law has provided him with two remedies, according to 
the circumſtances and ſituation of the wrongdoer : the writ 
of ejeione firmae ; which lies againſt any one, the leſſor, re- 
verſioner, remainder-man, or any ſtranger, who is himſelf 
the wrongdoer and has committed the injury complained of : 
and the writ of quare ejecit infra terminum ; which lies not 
againſt the wrongdoer or ejector himſelf, but his feoffee or 
other perſon claiming under him. Theſe are mixed actions, 
ſomewhat between real and perſonal ; for therein are two 
things recovered, as well reſtitution of the term of years, as 
damages for the ouſter or wrong. 


1. A writ then of cectiane Frmae, or action of treſpaſs in 
ejectment, lieth where lands or tenements are left for a term of 
years: and afterwards the leſſor, reverſioner, remainder-man, 
or any ſtranger, doth eject or ouſt the leſſee of his term®, In 
this caſe he ſhall have his writ of eien to call the defend- 
ant to anſwer for entering on the lands ſo demiſed to the 
plaintiff for a term that is not yet expired, and ejecting him. 
And by this writ the plaintiff ſhall rceover back his term, or 
the remainder of it, with damages. 


SINCE the diſuſe of real actions, this mixed proceeding is 
hecome the common method of trying the title ro lands or 


b Stat. Weſtm. 2. 13 Edw. I. c. 18. 4 See book II. ch. 10. 
Stat, de mercatoribus, 27 Edw. III. c. 9. e F. N. B. 220. 
Stat, 23 Hen. VIII. c. 6-89. See appendix. No II. S1. 
6 1 Inſt, 33. 
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tenements. It may not therefore be improper to delineate, 
with ſome degree of minuteneſs, it's hiſtory, the manner of 
it's proceſs, and the principles whereon it is grounded. 


Wx have before ſeen*®, that the writ of covenant, for breach 
of the contract contained in the leaſe for years, was antientl 
the only ſpecific remedy for recovering againſt the leſſor a 
term from which he had ejected his leſſee, together with da- 
mages for the ouſter. But if the leſſee was ejected by a ſtran- 
ger, claiming under a title ſuperior ® to that of the leſſor, or 
by a grantee of the reverſion, (who might at any time by a 
common recovery have deſtroyed the term i) though the leſſee 
might ſtill maintain an action of covenant againſt the leſſor, 
for non-performance of his contract or leaſe, yet he could 
not by any means recover the term itſelf. If the ouſter was 
committed by a mere ſtranger, without any title to the land, 
the leſſor might indeed bya real action recover poſſeſſion of the 
freehold, but the leflee had no other remedy againſt the ejec- 
tor but in damages, by a writ of ejefione firmae, for the treſ- 
paſs committed in ejecting him from his farm *, But after- 
wards, when the courts of equity began to oblige the ejector 
to make a ſpecific reſtitution of the land to the party immedi- 
ately injured, the courts of law alſo adopted the ſame method 
of doing complete juſtice ; and, in the proſecution of a writ 
of ejectment, introduced a ſpecies of remedy not warranted 
by the original writ nor prayed by the declaration, (which are 
calculated for damages merely, and are ſilent as to any reſti- 
tution,) viz a judgment to recover the term, and a writ of 
poſſeſſion thereupon l. This method ſeems to have been ſet- 


7 
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b 


£ See pag. 157. 

* F. N. B. 145. 

i See book II. ch: 9. | 

k P. 6 Ric. II. Ejectione firwae ne 
gue un action de treipaſs en ſon nature, et 
le plaintiff ne recevera ſon terme que eſt a 
wenir, nient plus que en treſpaſs home re- 
covera damages pur tre!paſs ment fait, mes 
a fiſer ; mes il convient a ſuer par action 
de covenant al com:n la o a recoverer ſon 
terme: quod tota curia conceſſit, Et por 


Belknap, la comen ley eſt, lou bome eft ouſte 
de fon terme par eftranger, il avera ejefi- 
one firmae werſus ceſty gue luy ouſte; et fil 
ſoit oufte par ſon leſſor, briefe de covenant z 
et fi par lefſee ou grantee de reverſim 
briefe de covenant werſus ſon leſſor, et 
countera eſpecial count, &c. (Fitz. abr. 
t. J. firm. 2.) Sec Brat, J. 4. tr. 1- 
c. 36. 


See append, NY II. & 4. prope fine 
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tled as early as the reign of Edward IV ®: though it hath 
been ſaid n to have firſt begun under Henry VII, becauſe it 


probably was then firſt applied to it's preſent principal uſe, 
that of trying the title to the land. 


Tut better to apprehend the contrivance, whereby this 
end is effected, we muſt recollect that the remedy by eject- 
ment is in it's original an action brought by one who hath 
a leaſe for years, to repair the injury done him by diſpoſſeſ- 
fion, In order therefore to convert it into a method of trying 
titles to the freehold, it is firſt neceſſary that the claimant do 
take poſſeihon of the lands, to empower him to conſtitute a 
eſſee for years, that may be capable of receiving this injury of 
diſpoſſefſion. For it would be an offence, called in our law 
maintenance, (of which in the next book,) to convey a title to 
another, when the grantor is not in poſſeſſion of the land: 
and indeed it was doubted at firſt, whether this occaſional 
poſſeſſion, taken merely for the purpoſe of conveying the title, 
excuſed the leſſor from the legal guilt of maintenance . When 
therefore a perſon, who hath right of entry into lands, deter- 
mines to acquire that poſſeſſion, which is wrongfully with- 
held by the preſent tenant, he makes (as by law he may) a for- 
mal entry on the premiſes; and being ſo in the poſſeſſion of the 
foil, he there, upon the land, ſeals and delivers a leaſe for 
years to fome third perſon or leſſee: and, having thus given 
him entry, leaves him in poſſeſſion of the premiſes. This 
leſſee is to ſtay upon the land, till the prior tenant, or he who 
had the previous poſſeſſion, enters thereon afreſh and ouſts 
him; or till ſome other perſon (either by accident or by 
agreement beforehand) comes upon the land, and turns him 
out or ejects him. For this injury the leſſee is entitled to his 
action of ejectment againſt the tenant, or this caſual ejector, 
whichever it was that ouſted him, to recover back his term 
and damages. But where this action is brought againſt ſuch 
a caſual ejector as is before mentioned, and not againſt the 


— 

m 7 Faw. IV. 6. Per Fairfax; ſi ſoit arere, dongues tout in damages. (Bro. 
bomc port ejectione fir mae, le plaintiff re- Abr. t. quare ejecit infra terminum, 6.) 
covera ſyn terme qui eft arere, ſibien come n F. N. B. 220. 
in guere cjecit infra terminum; et, fi nul 9 x Ch. Rep. append. 39. 
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very tenant in poſſeſſion, the court will not ſuffer the tenant 
to loſe his poſſeſſion without any opportunity to defend it. 
Wherefore it is a ſtanding rule, that no plaintiff ſhall pro- 
ceed in ejectment to recover lands againſt a caſual ejector, 
without notice given to the tenant in poſſeſſion, (if any there 
be,) and making him a defendant if he pleaſes. And, in 
order to maintain the action, the plaintiff muſt, in caſe of 
any defence, make out four points before the court; viz. z:tle, 
leaſe, entry, and oufter. Firſt, he muſt ſhew a good title in 
his leſſor, which brings the matter of right entirely before 
the court; then, that the leflor, being ſciſed or poſſeſſed by 
virtue of ſuch title, did make him the leaſe for the preſent 
term; thirdly, that he, the leſſee, or plaintiff, did enter or 
take poſſeſſion in conſequence of ſuch leaſe; and then, 
laſtly, that the defendant ted or ejected him. Whereupon 
he ſhall have judgment to recover his term and damages; 
and ſhall, in conſequence, have a writ of poſſeſſion, which 
the ſheriff is to execute by delivering him the undiſturbed 
and peaceable poſſeſſion of his term. 


Tus is the regular method of bringing an action or eject- 
ment, in which the title of the leſſor comes collaterally and 
incidentally before the court, in order to ſhew the injury done 
to the leſſee by this ouſter. This method muſt be ſtill con- 
tinued in due form and ſtrictneſs, ſave only as to the notice 
to the tenant, whenever the poſſeſſion is vacant, or there is 
no actual occupant of the premiſes; and alſo in ſome other 
caſes. But, as much trouble and formality were found to 
attend the actual making of the /eaſe, entry, and oufter, a new 
and more eaſy method of trying titles by writ of ejectment, 
where there is any actual tenant or occupier of the premiſes 
in diſpute, was invented ſomewhat more than a century ago, 
by the lord chief juſtice Rolle p, who then ſat in the court of 
upper bench; ſo called during the exile of king Charles the 
ſecond. This new method entirely depends upon a ftring of 
legal fictions: no actual leaſe is made, no actual entry by 
the plaintiff, no actual ouſter by the defendant jz but all are 


P Styl. prat, Reg. 108. (edit. 1657.) 
7 merely 
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merely ideal, for the ſole purpoſe of trying the title(1). To this 
end, in the proceedings 1 a leaſe for a term of years is ſtated 
to have been made by him who claims title, to the plaintiff 
who brings the action, as by John Rogers to Richard Smith, 
which plaintiff ought to be ſome real perſon, and not merely 
an ideal fiCtitious one who hath no exiſtence, as is frequently 
though unwarrantably praCtiſed* : it is alſo ſtated that Smith 
the lefſee entered; and that the defendant William Stiles, 
who is called the caſual ejefor, ouſted him; for which ouſter 
he brings this action. As ſoon as this action is brought, and 
the complaint fully ſtated in the declaration *, Stiles, the 
caſual ejector, or defendant, ſends a written notice to the 
tenant in poſſeſſion of the lands, as George Saunders, in- 
forming him of the aCtion brought by Richard Smith, and 
tranſmitting him a copy of the declaration: withal aſſuring 
him that he, Stiles the defendant, has no title at all to the 
premiſes, and ſhall make no defence; and therefore adviſing 
the tenant to appear in court and defend his own title: other- 
wiſe he, the caſual ejector, will ſuffer judgment to be had 
againſt him; and thereby the actual tenant Saunders will 
inevitably be turned out of poſſeſſion ſ. On receipt of this 
friendly caution, if the tenant in poſſeſſion does not within 
a limited time apply to the court to be admitted a defendant 
in the ſtead of Stiles, he is ſuppoſed to have no right at all ; 
and, upon judgment being had againſt Stiles the caſual 


q See appendix, No II. & 1,2. * Append. N* II. & 2, 
r 6 Mod. 309. ſ id. 


— 
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(1) An actual entry is neceſſary to avoid a fine levied with pro- 
clamations, and the demiſe laid in the ejectment muſt be ſubſe- 
quent to the entry; but that is the only caſe in which an actual 
entry is required. 2 Str. 1086, Doug. 468. 1 T. R. 741. 
Unleſs it is an ejectment brought to recover on a vacant poſſeſſion, 
and not by a landlord upon a right of re-entry under the 4 Geo. 
IT. c. 28.; in which caſe the leſſor or his attorney muſt actually 
ſeal a leaſe upon the premiſes to the plaintiff,” who muſt be ejected 


by a real perſon. See the mode of proceeding, 2 Cromp. 
Prac. 198. 


Vol. III. Q ejectot, 
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| ejector, Saunders the real tenant will be turned out of poſ- 
| ſeſſion by the ſheriff. 


Bur, if the tenant in poſſeſſion applies to be made a de- 
fendant, it is allowed him upon this condition; that he enter 
into a rule of court © to confeſs, at the trial of the cauſe, three 
of the four requiſites for the maintenance of the plaintiff”; 
action; viz. the leaſe of Rogers the leflor, the entry of Smith 

L 204 7 the plaintiff, and his Her by Saunders himſelf, now made 
the defendant inſtead of Stiles : which requiſites being wholly 
fictitious, ſhould the defendant put the plaintiff to prove them, 
he mult of courſe be nonſuited for want of evidence; but by 
ſuch ſtipulated confeſſion of /eaſe, entry, and outer, the trial 
will now ftand upon the merits of the title only (2). This done, 
the declaration is altered by inſerting the name of George 
Saunders inſtead of William Stiles, and the cauſe goes down 
to trial under the name of Smith, (the plaintiff) on the demiſe 
of Rogers, (the leſſor,) againſt Saunders, the new defendant. 
And therein the leſſor of the plaintiff is bound to make out a 
clear title, otherwiſe his fictitious leſſee cannot obtain judg- 
ment to have poſſeſſion of the land for the term ſuppoſed to 
be granted. But, if the leſſor makes out his title in a ſatiſ- 
factory manner, then judgment and a writ of poſſeſſion ſhall 
go for Richard Smith the nominal plaintiff, who by this trial 
has proved the right of John Rogers his ſuppoſed leſſor. Yet, 
to prevent fraudulent recoveries of the poſſeſſion, by colluſion 


t Append. No II. 4 ;. 
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(2) It has been determined, that no ejectment can be main- 
tained where the leſſor of the plaintiff has not a legal right of 
entry; as the heir at law was barred from recovering in eject— 
ment, where there was an unſatisfied term raiſed for the purpoſe of 
ſecuring an annuity, though the heir claimed tae eſtate ſubject to 
that charge. But a ſatisfied term will be preſumed to be ſurren- 
dered ; and the courts will not permit the plaintiff in ejectment to 
be non-ſuited by a term ſtanding out in the ttuſtee of the leſſor. 
695. 1 7. N. 759, 
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with the tenant of the land, all tenants are obliged by ſtatute 
11 Geo. II. c. 19. on pain of forfeiting three years rent, to 
give notice to their landlords, when ſerved with any decla- 
ration in ejectment: and any landlord may by leave of the 
court be made a co-defendant to the action, in caſe the te- 
nant himſelf appears to it; or, if he makes default, though 
judgment muſt be then ſigned againſt the caſual ejector, yet 
execution ſhall be ſtayed, in caſe the landlord applies to be 
made a defendant, and enters into the common rule; a right, 
which indeed the landlord had, long before the proviſion of 
this ſtatute": in like manner as (previous to the ſtatute of 
Weſtm. 2. c. 3.) if in a real action the tenant of the free- 
hold made default, the remainder-man or reverſioner had a 
right to come in and defend the poſſeſſion; leſt, if judgment 


were had againſt the tenant, the eſtate of thoſe behind ſhould L 4 
be turned to a naked right“. But if the new defendants, il 
whether landlord or tenant, or both, after entering into the 2 
common rule, fail to appear at the trial, and to confeſs leaſe, by 
entry, and ouſter, the plaintiff Smith muſt indeed be there 15 
nonſuited, for want of proving thoſe requiſites; but judgment L 205 5 | 


will in the end be entered againſt the caſual ejector Stiles 
for the condition on which Saunders, or his landlord, was 
admitted a defendant is broken, and therefore the plaintiff is 
put again in the ſame ſituation as if he never had appeared at 
all; the conſequence of which (we have ſeen) would have 
been, that judgment would have been entered for the plain- , 
tiff, and the ſheriff, by virtue of a writ for that purpoſe, 5 
would have turned out Saunders, and delivered poſſeſſion to 
Smith. The ſame proceſs therefore as would have been had, 1 
provided no conditional rule had been ever made, muſt now . 
be purſued as ſoon as the condition is broken (3). | 


u Styl. Pratt. Reg. 108. 111. 265. w Bracton. J. 5. c. 10. 5 14. 
7 Mod. 70. Salk. 257. Burr. 1301. 
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(3) Where an ejectment is defended merely to continue the 
poſſeſſion of the premiſes, and no defence is made at the trial, the 
practice is for the cryer of the court, firſt, to call the defendant to 

Q 2 confeſs 
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THE damages recovered in theſe actions, though formerly 
their only intent, are now uſually (ſince the title has been 
conſidered as the principal queſtion) very ſmall and inade- 
quate; amounting commonly to one ſhilling, or ſome other 
trivial ſum. In order therefore to complete the remedy, 
when the poſſeſſion has been long detained from him that had 
the right to it, an action of treſpaſs alſo lies, after a recovery 
in ejectment, to recover the meſne profits which the tenant 
in poſſeſſion has wrongfully received. Which action may be 
brought in the name of either the nominal plaintiff in the 
ejectment, or his leſſor, againſt the tenant in poſſeſſion :; whe- 
ther he be made party to the ejectment, or ſuffers judgment 


— 
„ 
— 
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confeſs leaſe, entry, and ouſter, and then the plaintiff, as in other 
caſes of nonſuits, to come forth or he will loſe his writ of 1, 
prius. 

Though in this caſe the judgment is given againſt the caſual 
ejector, yet the coſts are taxed as in other caſes, and if the real 
defendant refuſes to pay them, the court will grant an attachment 
againſt him. Salk. 259. 


In like manner if there be a verdi® for the defendant, or the 
nominal plaintiff be nonſuited without the default of the defendant, 
the defendant muſt tax his coſts, and ſue out a writ of execution 
againſt the nominal plaintiff; and if, upon ſerving the leffor of 
the plaintiff with this writ and a copy of the rule to confeſs leaſe, 
entry, and ouſter, the leſſor of the plaintiff does not pay the coſts, 


| the court will grant an attachment againſt him. 2 Cromp. Pra, 


214. In ejectment the unſucceſsful party may re- try the ſame 
queſtion as often as he pleaſes without the leave of the court ; for 
by making a freſh demiſe to another nominal character, it be- 
comes the action of a new plaintiff upon another right, and the 
courts of law cannot any farther prevent this repetition of the 
action, than by ordering the proceedings in one ejectment to be 
ſtayed till the coſts of a former ejectment, though brought in 
another court, be diſcharged. 2 Bl. Rep. 1158. Barnes, 133. 
But a court of equity, in ſome inſtances where there have been 
ſeveral trials in ejectment for the ſame premiſes, though the 
title was entirely legal, has granted a perpetual- injunction. 
1 2. V. 672. 
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to go by default*. In this caſe the judgment in ejectment is 
concluſive evidence againſt the defendant, for all profits which 
have accrued fince the date of the demiſe ſtated in the former 
declaration of the plaintiff; but if the plaintiff ſues for any 
antecedent profits, the defendant may make a new defence (4). 


Sven is the modern way of obliquely bringing in queſ- 
tion the title to lands and tenements, in order to try it in this 
collateral manner; a method which is now univerſally adopt- 
ed in almoſt every caſe, It is founded on the ſame principle 
as the antient writs of aſſize, being calculated to try the mere 
poſſeſſory title to an eſtate ; and hath ſucceeded to thoſe real 
actions, as being infinitely more convenient for attaining the | 
end of juſtice : becauſe the form of the proceeding being en- [ 206 
tirely fictitious, it is wholly in the power of the court to direct 
the application of that fiction, ſo as to prevent fraud and chi- 
cane, and eviſcerate the very truth of the title. The writ of 
ejectment and it's nominal parties (as was reſolved by all the 
judges?) are “ judicially to be conſidered as the fictitious 
&« form of an action, really brought by the leſſor of the plain- 
« tiff againſt the tenant in poſſeſſion: invented, under the 
« control and power of the court, for the advancement of 
« juſtice in many reſpects; and to force the parties to go to 
« trial on the merits, without being intangled in the nicety 
« of pleadings on either fide.” 


Bur a writ of ejectment is not an adequate means to try 
the title of all eſtates; for on thoſe things, whereon an entry 
cannot in fact be made, no entry ſhall be ſuppoſed by any 
fiction of the parties. Therefore an ejectment will not lie of 
an advowſon, a rent, a common, or other incorporeal heredita- 


x Burr, 668. y Mich. 32 Geo. II. 4 Burr. 668. 


n 


(4) The defendant may plead the ſtatute of limitations, and by 
that means protect himſelf from the payment of all meſne profits, 
except thoſe which have accrued in the laſt fix years, Bull, 


N. P. 88. 
Q 3 ment: 
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ment* : except for tithes in the hands of lay appropriators, by 
the expreſs purview of ſtatute 32 Hen. VIII. c. 7. which 
doctrine hath ſince been extended by analoyy to tithes in the 


hands of the clergy *: nor will it lie in ſuch caſes, where the 


entry of him that hath right is taken away by deſcent, diſ- 
continuance, twenty years diſpoſſeſſion, or otherwiſe. 


THis action of ejectment is however rendered a very eaſy 
and expeditious remedy to landlords whoſe tenants are in ar- 
rear, by ſtatute 4 Geo. II. c. 28. which enaCts, that every 
landlord, who hath by his leaſe a right of re-entry in caſe of 
non- payment of rent, when half a year's rent is due, and no 
ſuſſicient diſtreſs is to be had, may ſerve a declaration in eject- 
ment on his tenant, or ſix the ſame upon ſome notorious part 
of the premiſes, which ſhall be valid without any formal 
re-entry or previous demand of rent. And a recovery in ſuch 
ejectment ſhall be final and concluſive, both in law and 
Equity, unleſs the rent and all coſts be paid or tendered 
within fix calendar months afterwards (5). 


207 ] 2. Tux writ of quare ejecit infra terminum lieth, by the an- 


tient law, where the wrongdoer or ejector is not himſelf in 
poſſeſſion of the lands, but another who claims under him. 
As where a man leaicth lands to another for years, and, after 
the leflor or reverſioner entereth, and maketh a feoffment in 
fee, or for life, of the ſame lands to a ſtranger : now the 
jeſiee cannot bring awrit of eje&ionejirmae or ejeQment againſt 
the feoffee; becauſe he did not cject him, but the reverſioner: 
neither can he have any ſuch action to recover his term againſt 
the reverſioner, who did ouſt him; becauſe he is not now in 
poſſeſſion. And upon that account this writ was deviſed, 
upon the equity of the ſtatute Weſtm. 2. c. 24. as in a caſe 


= Brownl, 129. Cro, Car. 492. Stra. 54. 4 Cro. Car. 301. 2 Lord Raym. 789. 


— 


% 


(5) A Ceviſee, although he has never been in poſſeſſion, has 
been permitted to defend as a landlord under this ſtatute, 4 Gee. 
. X. 122. 

where 
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where no adequate remedy was already provided?, And the 
action is brought againſt the feoffee for deforcing, or keeping 
out, the original leſſee during the continuance of his term; 
and herein, as in the ejectment, the plaintiff ſhall recover ſo 
much of the term as remains; and alſo ſhall have actual da- 
mages for that portion of it whereof he has been unjuſtly de- 
prived. But fince the introduction of fictitious ouſters, 
whereby the title may be tried againſt any tenant in poſſeſ- 
ſion, (by what means ſoever he acquired it,) and the ſubſe- 
quent recovery of damages by aCtion of treſpaſs for meſne 
profits, this action is fallen into diſuſe. 


d F. N. B. 198. 
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CHAPTER THE TWELFTH. 


or TRESPASS. 


1 
Js *- 


N the two preceding chapters we have conſidered ſuch 
injuries to real property, as conſiſted in an ouſter, or amo- 
tion of the poſſeſſion. "Thoſe which remain to be diſcuſſed 
are ſuch as may be offered to a man's real property without 
any amotion from it, 


Tae ſecond ſpecies therefore of real injuries, or wrongs 
that affect a man's lands, tenements, or hereditaments, is that 
of treſpaſs. Treſpaſs, in it's largeſt and moſt extenſive ſenſe, 
ſignifies any tranſgreſſion or offence againſt the law of nature, 
of ſociety, or of the country in which we live; whether it re- 
lates to a man's perſon, or his property. Therefore beating 


another is a treſpaſs ; for which (as we have formerly ſeen) 


an action of treſpaſs vi et armis in aſſault and battery will lie; 
taking or detaining a man's goods are reſpectively treſpaſſes; 
for which an addion of treſpaſs vi et armis, or on the caſe in 
trover and converſion, is given by the law: ſo alſo non- 
performance of promiſes or undertakings in a treſpaſs, upon 
which an action of treſpaſs on the caſe in aſſumpſit is ground- 
ed: and, in general, any misfeaſance or act of one man, 
whereby another is injuriouſly treated or damnified, is a 
tranſgreſſion or treſpaſs in it's largeſt ſenſe; for which we 
have already ſeen * that, whenever the act itſelf is directly, 
and immediately injurious to the perſon or property of another, 


2 See pag. 123. 


and 


Cl 
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and therefore neceſſarily accompanied with ſome force, an 
action of treſpaſs vi et armis will lie; but, if the injury is 
only conſequential, a ſpecial action of treſpaſs on the caſe may 
be brought (1). 


Bur in the limited and confined ſenſe, in which we are at 
preſent to conſider it, it ſignifies no more than an entry on 
another man's ground without a lawful authority, and doing 
ſome damage, however inconſiderable, to his real property. 
For the right of meum and tuum, or property in lands, being 
once eſtabliſhed, it follows as a neceſſary conſequence, that 
this right muſt be excluſive ; that is, that the owner may re- 


tr. 


— — 


(1) The diſtinctions between actions of treſpaſs vi et armis for 
an immediate injury, and actions of treſpaſs upon the caſe for a 
conſequential damage, are frequently very delicate ; ſee the ſubje& 
mack conſidered in 2 Bl. Rep. $92, in a caſe where an action of 
treſpaſs vi et armis was brought againſt the defendant for throwing 
a lighted ſquib in a public market, which fell upon a ſtall ; the 
owner of which, to defend himſelf and his goods, took it up, and 
threw it to another part of the market, where it ſtruck the 
plaintiff and put out his eye. 

The queſtion was much diſcuſſed, whether the perſon injured 
ought to have brought an action of treſpaſs wi et armrs, or an 
action upon the caſe; and one of the four judges ſtrenuouſly con- 
tended that it ought to have been an action upon the caſe, - But 
I ſhould humbly conceive, that the queſtion was more properly this, 
viz, whether an action of treſpaſs vi et armis lay againſt the ori- 
ginal or intermediate thrower, or whether the act of the ſecond 
thrower was involuntary, (which ſeems to have been the opinion. 
of the jury,) or wilful and miſchievous, and therefore he alone 
ought to have been anſwerable for the conſequences. For if A 
throws a ſtone at B, which after it lies quietly at his foot, B takes 
up and throws again at C, it is preſumed that C has his action 
againſt B only ; but if it is thrown at B, and B, by warding it off 
from himſelf, gives it a different direction, in conſequence of 
which it ſtrikes C, in that caſe, it is wholly the act of A, and 


fey be conſidered merely as an involuntary or inanimate 
object. | 


tain 
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tain to himſelf the ſole uſe and occupation of his ſoil: every 
entry therefore thereon without the owner's leave, and eſpe- 
cially if contrary to his expreſs order, is a treſpaſs or tranſ- 
greſſion. The Roman laws ſeem to have made a direct pro- 
hibition neceſſary, in order to conſtitute this injury: * gu ali- 
« enum fundum ingreditur, poteſt a domino, fe is praeviderit, 
« prohiberi ne ingrediatur *.” But the law of England, juſtly 
conſidering that much inconvenience may happen to the 
owner, before he has an opportunity to forbid the entry, has 


carried the point much farther, and has treated every entry 


.q upon another's lands, (unleſs by the owner's leave, or in tit 
ſome very particular caſes,) as an injury or wrong, for ſatiſ- MW. 
* faction of which an action of treſpaſs will lie; but determines pe 
1 the quantum of that ſatisfaction, by conſidering how far the tl 
7 offence was wilful or inadvertent, and by eſtimating the va- b 
5 lue of the aCtual damage ſuſtained. a 
<5 | i 
i ? Every unwarrantable entry on another's ſoil the law en- 0 
J: titles a treſpaſs by breaking his claſe the words of the writ of Y 
treſpaſs commanding the defendant to ſhew cauſe, guare clau- | 

ſum querentis fregit. For every man's land is in the eye of the t 

law incloſed and ſet apart from his neighbours : and that 

either by a viſible and material fence, as one field is divided 5 

from another by a hedge; or, by an ideal inviſible boundary, n 

L 210 ] exiſting only in the contemplation of law, as when one man's 5 


land adjoins to another's in the ſame field. And every ſuch 
entry or breach of a man's cloſe carries neceſſarily along with 
it ſome damage or other: for, if no other ſpecial loſs can be | 
aſſigned, yet {till the words of the writ itſelf ſpecify one ge- 
neral damage, viz. the treading down and bruiſing his 
herbage *. | 


ONE muſt have a property (either abſolute or temporary) 
in the ſoil, and actual poſſeſſion by entry, to be able to main- 
tain an action of treſpaſs : or at leaſt, it is requiſite that the 
party have a leaſe and poſſeſſion of the veſture and herbage of 


* IB, 24 J. 12. ' cF.N.B, 875 88. 
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the land 4. Thus if a meadow be divided annually among 
the pariſhioners by lot, then, after each perſon's ſeveral por- 


tion is allotted, they may be reſpectively capable of maintain- 


ing an action for the breach of their ſeveral cloſes*® : for they 
have an excluſive interelt and frechold therein for the time. 
But before entry and actual poſſeſſion, one cannot maintain 
an action of treſpaſs, though he hath the freehold in law f. 
And therefore an heir before entry cannot have this action 
againſt an abator : though a diſſeiſee might have it againſt the 
diſſeiſor, for the injury done by the diſſeiſin itſelf, at which 
time the plaintiff was ſeiſed of the land: but he cannot have 
it for any act done after the diſſeiſin, until he hath gained 
poſſeſſion by re-entry, and then he may well maintain it for 
the intermediate damage done; for after his re-entry the law, 
by a kind of jus peſtliminii, ſuppoſes the freehold to have all 
along continued in hims. Neither, by the common law, 
in caſe of an intruſion or deforcement, could the. party kept 
out of poſſeſſion ſue the wrongdoer by a mode of redreſs, 
which was calculated merely for injuries committedagainſt the 
land while in the poſſeſſion of the owner. But now by the ſta- 
tute 6 Ann. c. 18. if a guardian or truſtee for any infant, a 
huſband ſeiſed jure uxoris, or a perſon having any eſtate or 
intereſt determinable upon a life or lives, ſhall, after the deter- 
mination of their reſpective intereſts, hold over and continue 
in poſſeſſion of the lands or tenements, without the conſent of 
the perſon entitled thereto, they are adjudged to be treſpaſſers; 


and any reverſioner or remainder-man, expeCtant on any 


life-eſtate, may once in every year, by motion to the court 
of chancery, procure the c que vie to be produced by the 
tenant of the land, or may enter thereon in caſe of his refuſal 
or wilful neglect. And by the ſtatutes of 4 Geo. II. c. 28. 
and 11 Geo. II. c. 19. in caſe after the determination of any 
term of life, lives, or years, any perſon ſhall wilfully hold 
over the ſame, the leſſor or reverſioner is entitled to recover 
by action of debt, either at the rate of double the annual va- 


d Dyer. 285. 2 Roll, Abr. 549. ' f 2 Rol. Abr. 553. 
Co. Eliz. 421. 8 11 Rep. 8. 


lue 


F 27 


TT SIS 
„ R * = 


S434 TOW AT 
a W 3 * v * 
* fo a a A « * . 
- « 44 . , » . 


211 PRIVATE Book III. 


lue of the premiſes, in caſe he himſelf hath demanded and 
given notice in writing to the tenant to deliver the poſſeſſion; 
or elſe double the uſual rent, in caſe the notice of quitting 
proceeds from the tenant himſelf, having power to determine 


his leaſe, and he afterwards neglects to carry that notice into 
due execution (2). 


A Ma is anſwerable for not only his own treſpaſs, but 
that of his cattle alſo: for, if by his negligent keeping they 
ſtray upon the land of another, (and much more if he permits, 
or drives them on,) and they there tread down his neighbour's 
herbage, and ſpoil his corn or his trees, this is a treſpaſs for 
which the owner mult anſwer in damages. And the law gives 
the party injured a double remedy in this caſe; by permitting 
him to diſtrein the cattle thus damage-feaſant, or doing da- 
mage, till the owner ſhall make him ſatisfaction ; or elſe by 
leaving him to the common remedy in foro contentigſo, by ac- 
tion. And the action that lies in either of theſe caſes of 
treſpaſs committed upon another's land either by a man him- 
ſelf or his cattle, is the action of treſpaſs vi et armis ; whereby 
a man 1s called upon to anſwer, quare vi et armis clauſum ip- 


frus A. apud B. fregit, et blada ipſius A. ad valentiam centum 


folidorum ibidem nuper creſcentia cum quibuſdam averiis depaſtus 


fuit, conculcavit, et conſumpſit, &c.® ; for the law always cou- 


ples the idea of force with that of intruſion upon the property 


. [ 212] of another. And herein, if any unwarrantable act of the 


defendant or his beaſts in coming upon the lands be proved, 
it is an act of treſpaſs for which the plaintiff muſt recover 
ſome damages; ſuch however as the jury ſhall think proper 
to aſſeſs. \ 


In treſpaſſes of a permanent nature, where the injury is 
continually renewed, (as by ſpoiling or conſuming the herb- 


agewith the defendant'scattle,) the declaration may allege the 


h Regiſtr. 94. 


(2) See 2 vol. p. 15 1. n. 5. 4 
injury 
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injury to have been committed by continuation from one given 
day to another, (which is called laying the action with a 
continuando, ) and the plaintiff ſhall not be compelled to bring 
ſeparate actions for every day's ſeparate offence i, But where 
the treſpaſs is by one or ſeveral acts, each of which terminates 
in itſelf, and being once done cannot be done again, it can- 
not be laid with a continuando ; yet if there be repeated acts of 
treſpaſs committed, (as cutting down a certain number of 
trees,) they may be laid to be done, not continually, but at 
divers days and times within a given period &. 


Ix ſome caſes treſpaſs is juſtifiable ; or, rather, entry on 
another's land or houſe ſhall not in thoſe caſes be accounted 
treſpaſs: as if a man comes thither to demand or pay money, 
there payable z or to execute, in a legal manner, the proceſs 
of the law. Alſo a man may juſtify entering into an inn or 
public houſe, without the leave of the owner firſt ſpecially 
aſked ; ' becauſe when a man profeſſes the keeping of ſuch inn 
or public houſe, he thereby gives a general licence to any 
perſon to enter his doors. So a landlord may juſtify entering 
to diſtrein for rent; a commoner to attend his cattle, com- 
moning on another's land; and a reverſioner, to ſee if any 
waſte be committed on the eſtate ; for the apparent neceſſity 
of the thing '. Alſo it hath been ſaid, that by the common 
law and cuſtom of England the poor are allowed to enter 
and glean upon another's ground after the harveſt, without 
being guilty of treſpaſs”: which humane proviſion ſeems bor- 
rowed from the moſaical law *(3). In like manner the common 


fla 
i 2 Roll. Abr. £45. Lord Raym. m Gilb. Ev 253. Trials per pait, 
240» ch. 15. pa. 438. 
k Salk, 638, 639. Lord Raym. 823. n Levit. c. 19. v. 9. & c. 23. v. 22. 
7 Mod. 1 52. | Deut. c. 24. v. 19, &c. | 
! 5 Rep. 146. 
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(3) Two actions of treſpaſs have been brought in the common pleas 
againſt gleaners, with an intent to try the general queſtion, viz. 
whether 
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Jaw warrants the hunting of ravenous beaſts of prey, as 
badgers and foxes, in another man's land; becauſe the de- 
ſtroying ſuch creatures is ſaid tobe profitable to the public*(4), 
But in caſes where a man miſdemeans himſelf, or makes an 
ill uſe of the authority with which the law entruſts him, he 
ſhall be accounted a treſpaſſer a5 initio® : as if one comes 
into a tavern and will not go out in a reaſonable time, but 
tarries there all night contrary to the inclinations of the 
owner; this wrongful act ſhall effect and have relation back 
even to his firſt entry, and make the whole a treſpaſs. But a 
bare non-feaſance, as not paying for the wine he calls for, 
will not make him a treſpaſſer; for this is only a breach of 
contract, for which the taverner ſhall have an action of debt 
or aſſumpſit againſt him". So if a landlord diſtreined for rent, 
and wilfully killed the diſtreſs, this by the common law made 
him a treſpaſſer ab intio* : and ſo indeed would any other ir- 
regularity have done, till the ſtatute 11 Geo. II. c. 19. 
which enacts, that no ſubſequent irregularity of the landlord 


® Cro. Jac. 321. r 8 Rep. 147. 
p Finch. L. 47. Cro. Jac. 148. 8 Finch, L. 47. 
42 Roll. Abr. 561. 
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whether ſuch a right exiſted; in the firſt, the defendant pleaded that 
he being a poor, nece ſſitous, and indigent perſon, entered the plaintiff's 
cloſe to glean; in the ſecond, the defendant's plea was as before, 

with the addition that he was an inhabitant legally ſettled within 
the pariſh: to the plea in each caſe there was a general demurrer. 
Mr. J. Gould delivered a learned julgment in favour of gleaning, 
but the other three judges were clearly of opinion that this claim 
had no foundation in law; that it had no better origin than an ex- 
trajudicial dictum of lord Hale; that it was a practice incompati- 
ble with the excluſive enjoyment of property, and was productive 
of vagrancy, and many miſchievous 8 1 H. Bl. 
Rep. 51. | 

(4) It has been determined in a late caſe, * it is lawful to 
follow a fox with horſes and hounds over another's ground, if no 
more damage be done than is neceſſary for the deſtruction of the 
animal by ſuch a purſuit. 1 T. R. 333, 

| ſhall 
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ſhall make his firſt entry a treſpaſs; but the party injured 
ſhall have a ſpecial action of treſpaſs or on the caſe, for the 
real ſpecific injury ſuſtained, unleſs tender of amends hath 
been made. But (till, if a reverſioner, who enters on pre- 
tence of ſeeing waſte, breaks the houſe, or ſtays there all 
night; or if the commoner who comes to tend his cattle, cuts 
down a tree; in theſe and ſimilar caſes, the law judges that 


he entered for this unlawful purpoſe, and therefore, as the 


act which demonſtrates ſuch his purpoſe is a treſpaſs, he ſhall 
be eſteemed a treſpaſſer ab initio :. So alſo in the caſe of 
hunting the fox or the badger, a man cannot juſtify break- 
ing the ſoil, and digging him out of his earth: for though 


the law warrants the hunting of ſuch noxious animals for the [ 214 ] 


public good, yet it is held © that ſuch things mult be done in 
an ordinary and uſual manner; therefore, as there is an or- 
dinary courſe to kill them, viz. by hunting, the court held 
that the digging for them was unlawful. 


A MAN may alſo juſtify in an action of treſpaſs, on ac- 
count of the freehold and right of entry being in himſelf; 
and this defence brings the title of the eſtate in queſtion. 
This is therefore one of the ways deviſed, ſince the diſufe of 
real actions, to try the property of eſtates; though it is not 
ſo uſual as that by ejectment, becauie that, being now a 
mixed action, not only gives damages for the ejection, but 
alſo poſſeſſion of the land: whereas in treſpaſs, which is 
merely a perſonal ſuit, the right can be only aſcertained, but 
no poſſeſſion 2 z nothing being recovered but damages 
for the wrong committed, 


IN order to prevent trifling and vexatious actions of treſ- 
paſs, as well as other perſonal actions, it is (inter alia} 
enacted by ſtatutes 43 Eliz. c. 6. and 22 & 23 Car. II. 
c. 9. 5 136. that where the jury, who try an action of treſ- 
paſs, give leſs damages than forty ſhillings, the plaintiff ſhall 


t 8 Rep. 146. 4 Cro, Jac. 321. 
be 
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be allowed no more coſts than damages; unleſs the judge 
hall certify under his hand that the freehold or title of the 
land came chiefly in queſtion. But this rule now admits of 
two exceptions more, which have been made by ſubſequent 
ſtatutes. One is by ſtatute 8 & 99 W. III. c. 11. which 
enacts, that in all actions of treſpaſs, wherein it ſhall appear 
that the treſpaſs was wilful and malicious, and it be ſo eerti- 
fied by the judge, the plaintiff ſhall recover fullcoſts(5). Every 
treſpaſs is wilful, where the defendant has notice, and is 
eſpecially forewarned not to come on the land; as every treſ- 
paſs is malicious, though the damage may not amount to forty 
ſhillings, where the intent of the defendant plainly appears to 


L 215 ] be to haraſs and diſtreſs the plaintiff(6). The other exception 
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is by ſtatute 4 and 5 W. & M. c. 23. which gives full coſts 
againſt any inferior tradeſman, apprentice, or other diſſo- 
Jute perſon, who is convicted of a treſpaſs in hawking, 
hunting, fiſhing, or fowling upon another's land. Upon 
this ſtatute it has been adjudged, that if a perſon be an 
inferior tradeſman, as a clothier for inſtance, it matters 
not what qualification he may have in point of eſtate ; but, 


if he be guilty of ſuch treſpaſs, he ſhall be liable to pay full 
coſts” (7). 


w Lord Raym. 149. 


— 


(5) The judge muſt certify in open court after the trial, other- 
wiſe the certificate is void. 2 Vilſ. 21. 


(6) If a perſon has notice not to come or continue upon 
| another's land, as if a ſportſman has notice or warning not 
to come again, or to go off, and he repeats or continues 
the treſpaſs, upon proof of this, the judges think themſelves 
bound to certify that the treſpaſs is wilful and malicious, and 
the plaintiff will in conſequence be entitled to full coſts. 
1 Ef. 425. 

(7) The perſons deſcribed in the 4 & 5 W. & M. c. 23- 
are ſubje& to pay full coſts, though the damages are under 
405., without any previous notice or certificate of the judge. 
The words inferior trade/man are ſo vague that the court of 

common 
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common pleas were divided in opinion, whether a perſon who 
was a ſurgeon and apothecary came under that deſcription. 
2 Wils. 70. 

It has been decided, that a gentleman's huntſman is not à 
diſſolate perſon under this at; and where the plaintiff ſtates 
the defendant in his declaration to be a diſſolute perſon, or other 
perſon mentigned in the ad, if he ſhould not prove him ſo at the 


trial, ſtill he may recover a verdict as in a common action of treſ- 
paſs. 2 Bl. Rep. goo, 
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CHAPTER THE THIRTEENTA. 


oF NUSANCE. 


THIRD fpecies of real injuries to a man's lands and 
tenements, is by nuſance, Nuſance, nocumentum, or 
annoyance, ſignifies any thing that worketh hurt, inconveni- 
ence, or damage. And nuſances are of two kinds; public or 


common nuſances, which affect the public, and are an annoy- 


ance to all the king's ſubjeCts ; for which reaſon we muſt refer 
them to the claſs of public wrongs, or crimes and miſdemeſ- 
nors : and private nuſances, which are the objects of our 
preſent conſideration, and may be defined, any thing done to 
the hurt or annoyance of the lands, tenements, or heredita- 


ments of another“. We will therefore, firſt, mark out the 


ſeveral kinds of nuſances, and then their reſpective remedies. 


I. Ix diſcuſſing the ſeveral kinds of nuſances, we will con- 
ſider, firſt, ſuch nuſances as may effect a man's corporeal 


hereditaments, and then thoſe that may damage ſuch as are 
incorporeal. 


I. FIRST, as to corporeal inheritances. If a man builds a 
houſe ſo cloſe to mine that his roof overhangs my roof, and 
throws the water off his roof upon mine, this is a nuſance, 
for which an action will lieb. Likewiſe to erect a houſe or 
other building fo near to mine, that it obſtructs my antient 


a Finch, L. 188. b F. N. B. 184. 
lights 
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lights and windows is a nuſance of a ſimilar nature . But 
in this latter caſe it is neceſſary that the windows be antient ; 
that is, have ſubſiſted there a long time without interruption ; 
otherwiſe there is no injury done (1). Forhe hath asmuch right 
to build a new edifice upon his ground, as I have upon mine: 
ſince every man may erect what he pleaſes upon the uprights 
or perpendicular of his own foil, ſo as not to prejudice what 
has long been enjoyed by another; and it was my folly to 
build ſo near another's ground “. Alſo, if a perſon keeps his 
hogs, or cther noiſome animals, ſo near the houſe of another, 
that the ſtench of them incommodes him and makes the air 
unwholeſome(2), this is an injurious nuſance, as it tends to de- 
prive him of the uſe and benefit of his houſe *. A like injury 
is, if one's neighbour ſets up and exerciſes any offenſive trade; 
as a tanner's, a tallowchandler's, or the like; for though theſe 
are lawful and neceflary trades, yet they ſhould be exerciſed in 
remote places; for the rule is, * fic utere tuo, ut alienum non 
« /zedas :” this therefore is an actionable nuſance f. So that 
the nuſances which affect a man's dwelling may be reduced to 4 
theſe three : 1. Overhanging it: which is alſo a ſpecies of 2 
treſpaſs, for cujus eft ſolum ejus eft uſque ad coelum : 2. Stopping | 
antient lights: and, 3. Corrupting the air with noiſome ſmells: 24 
for light and air are two indiſpenſable requiſites to every dwell- Wl 
ing. But depriving one of a mere matter of pleaſure, as of 
2 fine proſpect, by building a wall, or the like; this, as it 5 | 
abridges nothing really convenient or neceſſary, is no injury ; 1 
to the ſufferer, and is therefore not an actionable nuſances. 9 


© 9 Rep. 58. f Cro, Car. 510, 4 
« Cro. Eliz. 113, Salk. 459. 8 9 Rep. 58. 4 
© 9 Rep. 58. . 


(1) The judges now hold, that lights will be conſidered antient 
to ſupport this action, of which there has been an uninterrupted 
enjoyment above twenty years. 3 

(2) Lord Mansfield bas ſaid, that „ it is not neceſſary that the 
„ ſmell ſhould be unwholeſome; it is enough, if it renders the | 
*« enjoyment of life and property uncomfortable,” 1 Burr. 337. 4 
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As to nuſanee to one's /ands : if one erects a ſmelting 
houſe for lead ſo near the land of another, that the vapour and 
ſmoke kills his corn and graſs, and damages his cattle therein, 
this is held to be a nuſance d. And by conſequenes it fol- 
lows, that if one does any other act, in itſelf lawful, which 
yet being done in that place neceſſarily tends to the damage 
of another's property, it is a nuſance: for it is incumbent on 


[ 218 J] him to find ſome other place to do that act, where it will be 
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leſs offenſive. So alſo, if my neighbour ought to ſcour a 
ditch, and does not, whereby my land is overflowed, this is 
an actionable nuſance *, 


Wirz regard to other corporeal hereditaments : it is a nu- 
ſance to ſtop or divert water that uſes to run to another's 
meadow or mill *; to corrupt or poifon a water-courſe, by 
erecting a dye-houſe or a lime- pit for the uſe of trade, in the 
upper part of the ſtream '; or in ſhort to do any act therein, 
that in it's conſequences mult neceſſarily tend to the preju- 
dice of one's neighbour. 50 cloſely does the law of England 
enſorce that excellent rule of goſpel-morality, of « doing to 
te others, as we would they ſhould do unto ourſelves,” 


2. As to incorporeal hereditaments, the law carries itſelf 
with the ſame equity. If I have a way, annexed to my ellate, 
acroſs another's land, and he obſtructs me in the uſe of it, 
either by totally ſtopping it, cr putting logs acroſs it, or 
ploughing over it, it 13 a nuſance: for in the firſt caſe I can- 
not enjoy my right at all, and in the latter I cannot enjoy it 
ſo commodiouſly as I ought *. Alfo, if Lam entitled to hold 
a fair or market, and another perſon ſets up a fair or market 
ſo near mine that he does me a prejudice, it is a nuſance to 
the freehold which I have in my market or fair v. But in or- 
der to make this out to be a nuſance, it is neceflary, 1. That 
my market or fair be the elder, otherwiſe the nuſance lies at 
my own door. 2. 'That the market be erected within the 
third part of twenty miles from mine, For fir Matthcw 


* 1 Roll. Abr. 89. 19 Rep. 59. 2 Roll. Abr. 147. 
Hale on F. N. B. 427. m F. N. B. 183. 2 Roll, Abr. 140. 
X F. N. B. 184. 2 F. N. B. 184. 2 Roll. Abr. 140. 


Hale 
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Hale ꝰ conſtrues the dieta, or reaſonable day's journey men- 
tioned by Bracton ?, to be twenty miles: as indeed it is 
uſually underſtood, not only in our own law, but alſo in the 
civil t, from which we probably borrowed it. So that if the 
new a be not within ſeven miles of the old one, it is no 
nuſance : for it is held reaſonable that every man ſhould have 
2 market within one third of a day's journey from his own 

home ; that, the day being divided into three parts, he may 
ſpend one part in going, another in returning, and the third 
in tranſacting his neceſſary buſineſs there. If ſuch market or 
fair be on the ſame day with mine, it is prima facie a nuſance 
to mine, and there needs no proof of it, but the law will intend 
it to be ſo: but if it be on any other day, it may be a nu- 
ſance; though whether it 7s ſo or not, cannot be intended 
or preſumed, but I muſt make proof of it to the jury. If a 
ferry is erected on a river, ſo near another antient ferry as to 
draw away it's cuſtom, it is a nuſance to the owner of the 
old one, For where there is a ferry by preſcription, the 
owner is bound to keep it always in repair, and readineſs, for 
the eaſe of all the king's ſubjects; otherwiſe he may be grie- 
viouſly amercedꝰ: it would be therefore extremely hard, if a 
new ferry were-ſuffered to ſhare his profits, which does not 
alſo ſhare his burthen. But where the reaſon ceaſes, the law 
alſo ceaſes with it: therefore it is no nuſance to erect à mill 
ſo near mine, as to draw away the cuſtom, unleſs the mil- 5 
ler alſo intercepts the water. Neither is it a nuſance to ſet 5 
up any trade, or a ſchool, in neighbourhood or rivalſhip with 4. 
another : for by ſuch emulation the public are like to be | 
fainers; and, if the new mill or ſchool occaſion a damage to 
the old one, it is damnum abſque injuria *. 


II. Let us next attend to the remedies, which the law 
has given for this injury of nuſance. And here I muſt premiſe 
that the law gives no private remedy for any thing but a pri- 
vate wrong. Therefore no act ion lies for a public or common 


nF. N. B. 184. r Ff. 2. 11. 1. 
PL. 3. c. 16. * 2 Roll. Abr. 140. 
12 Inſt, 567. t Hale on F. N. B. 184. 


R 3 nuſance, 
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nuſance, but an indictment only: becauſe the damage being 


common to «// the king's ſubjects, no aue can aſſign his parti- 
cular proportion of it; or if he could, it would be extremely 


hard, if every ſubject in the kingdom were allowed to haraſs 


the offender with ſeparate actions. For this reaſon, no per- 


ſon, natural or corporate, can have an action for a public 


nuſance, or puniſh it; but only the king in his public capa- 
city of ſupreme governor, and pater-familias of the king- 
dom, Yet this rule admits of one exception; where a pri- 
vate perſon ſuffers ſome extraordinary damage, beyond the 


- reſt of the king's ſubjects, by a public nuſance; in which 


caſe he ſhall have a private ſatisfaction by action. As if, by 
means of a ditch dug acroſs a public way, which: is a com- 
mon nuſance, a man or his horſe ſuffer any injury by falling 
therein; there, for this particular damage (3), which is not 
common to others, the party ſhall have his action . Alſo 
if a man hath abated, or removed, a nuſance which offended 
him, (as we may remember it was ſtated in the firſt chapter of 
this book, that the party injured hath a right to do,) in this 
caſe he is intitled to no action. For he had choice of two 
remedies z either without ſuit, by abating it himſelf, by his 
own mere act and authority; or by ſuit, in which he may 
both recover damages, and remove it by the aid of the law: 
but, having made his election of one remedy, he is totally 
precluded from the other. 


THe remedies by ſuit are, 1. By action an the caſe for da- 
mages; in which the party injured ſhall only recover a ſa- 
tisfaction for the injury ſuſtained; but cannot thereby remove 
the nuſance. Indeed every continuance of a nuſance is held 
to be a freſh one; and therefore a freſh action will lie, and 
very exemplary damages will probably be given, if, after one 


* Vavgh. 341, 342+ * 9 Rep. 55. 
Co. Litt. 56. 5 Rep. 73. Y 2 Leon. pl. 129. Cro. Eliz. 402. 


(3) But the particular damage in this caſe muſt be direct, and 
not conſequential, as by being delayed in a journey of importance, 


Bull. N. P. 26. 
verdict 


% 
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verdict againſt him, the defendant has the hardineſs to conti- 
nue it. Yet the founders of the law of England did not rely 
upon probabilities merely, in order to give relief to the in- 
jured. They have therefore provided two other actions; the 
afſiſe of nuſance, and the writ of quod permittat profternere : 
which not only give the plaintiff ſatisfaction for his injury 
paſt, but alſo ſtrike at the root and remove the cauſe itſelf, 
the nuſance that occaſioned the injury. Theſe two actions 
however can only be brought by the tenant of the freehold; fo 
that a leſſee for years is confined to his action upon the caſe*. 


2. AN aſfſiſe of nuſance is a writ; wherein it is ſtated that [ 221 J 
the party injured complains of ſome particular fact done, ad 
mcumentum liberi tenementi ſui, and therefore commanding the 
ſheriff to ſummon an aſliſe, that is a jury, and view the pre- 
miſes, and have them at the next commiſſion of aſſiſes, that 
juſtice may be done therein“: and, if the aſſiſe is found for 
the plaintiff, he ſhall have judgment of two things; 1. To 
have the nuſance abated; and 2. To recover damages?, For- 
merly an aſſiſe of nuſance only lay againſt the very wrong- 
doer himſelf who levied, or did, the nuſance; and did not 
lie againſt any perſon to whom he had aliened the tene- 
ments, whereon the nuſance was ſituated. This was the 
immediate reaſon for making that equitable proviſion in 
ſtatute Weſtm. 2. 13 Edw. I. c. 24. for granting a ſimilar 
writ, in caſu conſimili, where no former precedent was to be 
found, The ſtatute enacts, that “ de caetero non recedant 
« querentes a curia domini regis, pro es quod tenementum tranſ= 
&« fertur de uno in alium;” and then gives the form of a new 
writ in this caſe: which only differs from the old one in 
this, that, where the aſſiſe is brought againſt the very per- 
ſon only who levied the nuſance, it is ſaid “ quod A. (the 
« wrongdoer) injuſte levavit tale nocumentum ;” but, where 
the lands are aliened to another perſon, the complaint is 

- againſt both; „ quod A. (the wrongdoer) et B. (the alienee) 
« ſevaverunt . For every continuation, as was before ſaid, 


4 Finch. L. 289. vg Rep. 55. 
a F. N. B. 183. © Ibid. © 
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is a freſh nuſance; and therefore the complaint is as well 


grounded againſt the alienee who continues it, as wy ns the 
alienor who firlt levied it. 


3. BEFORE this ſtatute, the party injured, upon any alien- 
ation of the land wherein the nuſance was ſet up, was driven 
to his gued permittat profiernere; which is in the nature of a 
writ of right, and therefore ſubject to greater delays “. This 
is a writ commanding the defendant to permit the plaintiff to 
abate, quod permittat profternere, the nuſance complained of; 
and, unleſs he fo permits, to ſummon him to appear in court, 
and ſhew cauſe why he will not . And this writ lies as well 


for the alienee of the party ſirſt injured, as agar? the alicnee 


of the party firſt injuring; as hath been determined by all 
the judges . And the plaintiff ſhall have judgment herein 


to abate the nuſance, and to recover damages againſt the de- 
fendant. 


Born theſe actions, of 4 of nuſance, and of gucd permit. 
tat preſternere, are now out of uſe, and have given way to the 
action on the caſe; in which, as was before obſerved, no 


judgment can be had to abate the nuſance, but only to reco- 


ver damages. Yet, as therein it is not neceflary that the 
treehold ſhould be in the plaintiff and defendant refpeCively, 
as it muſt be in theſe real actions, but it is maintainable b 

one that hath poſſeſſion only, againſt another that hath like 
poſſeſſion, the proceſs is therefore cafier : and the effect will 
be much the ſame, unteſs a man has a very obſtinate as well 
43 an ill- natured neighbour : who had rather continue to pay 
damages, than remove his nuſance. For in ſuch a caſe, re- 
courſe muſt at laſt be had to the old and ſure remedies, which 
will effectually conquer the defendant's perverſeneſs, by ſend- 


ing the ſheriff with his poſſe comitatus, or power of the coun» 
ty, to level it. 


4 2 Inſt. 40c. 


f 5 Rep. 100, 101. 
e F. N. B. 124. 
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CHAPTER THE FOURTEENTH, 


or WASTE. 


HE fourth ſpecies of injury, that may be offered to 
one's real property, is by vaſe, or deſtruction on lands 

and tenements. What ſhall be called waſte was conſider- 
ed at large in a former volumes, as it was a means of for- 
feiture, and thereby of transferring the property of -real 
eſtates. I ſhall therefore here only beg leave to remind the 
ſtudent, that waſte is a ſpoil and deſtruction of the eſtate, 
either in houſes, woods, or lands; by demoliſhing not the 
temporary profits only, but the very ſubſtance of the thing ; 
thereby rendering it wild and deſolate; which the common 
law expreſſes very ſignificantly by the word vaſ/um : and that 
this vaſium, or walte, is either voluntary, or permiſſive; the 
one by an actual and deſigned demolition of the lands, woods, 
and houſes; the other ariſing from mere negligence, and want 
of ſufficient care in reparations, fences, and the like. So 
that my only buſineſs is at preſent to ſhew, to whom this 


waſte is an injury; and of courſe who is entitled to any, 
and what, remedy by action. 


I. Tur perſons, who may be injured by waſte, are ſuch : | 
as have ſome intereſt in the eſtate waſted ; ſor if a man be the 
abſolute tenant in fee · ſimple (1), without any incumbrance or 


a See vol. Il. ch. 18. 


(1) Atenant in fee-tail has the ſame uncontrolled and unlimited . | 
power in committing waſte, as a tenant in ſee- ſimple. 


4 
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charge on the premiſes, he may commit whatever waſte his 
own indifcretion may prompt him to, without being im- 
peachable or accountable for it to any one. And, though 
his heir is ſure to be the ſuffercr, yet nemo 5 haeres viventis: 
no man is certain of ſucceeding him, as well on account of 
the uncertainty which ſhall die firſt, as alſo becauſe he has it 
in his own power to conſtitute what heir he pleaſes, accord. 
ing to the civil law notion of an haeres natus and an haeres fac- 
tus: or, in the more accurate phraſeology of our Engliſh 
law, he may ahene or deviſe his eſtate to whomever he 
thinks proper, and by ſuch alienation or deviſe may diſin— 
herit his heir at law. Into whoſe hands ſoever therefore 
the eſtate waſted comes, after a tenant in fee-ſimple, 
though the waſte is undoubtedly damnum, it is damnum 
abſque injuria. 


1 Q a 7 Eres £ooga—s 


ir 


—_—— 459. pdf oe 


«rus „„ 


2 kw | 
* — 


Ox ſpecies of intereſt, which is injured by waſte, is 
that of a perſon who has a right of common in the place 
waſted ; eſpecially if it be common of ęſtovers, or a right 
of cutting and carrying away wood for houſe-bote, plough- 
bote, &c, Here, if the owner of the wood demoliſhes the 
whole wood, and thereby deſtroys all poſſibility of taking 
eftovers, this is an injury to the commoner, amounting to 
| no leſs than a diſſeiſin of his common of eſtovers, if he 
| chooſes ſo to conſider it; for which he has his remedy to 
recover poſſeſſion and damages by aſſiſe, if entitled to a free- 
hold in ſuch common : but if he has only a chattel intereſt, 
then he can only recover damages by an aCtion on the caſe 
for this waſte and deſtruction of the woods, out of which his 
eſtovers were to iſſue b. 


ASIC 


3 
1 


erer: 


* 


Bor the moſt ufual and important intereſt, that is hurt 
by this commiſſion of waſte, is that of him who hath the re- 
mainder or reverſion of the inheritance after a particular eſtate 
for life or years in being. Here, if the particular tenant, 
(be it the tenant in dower or by curteſy, who was anſwerable 
for waſte at the common law *, or the leſſee for life or years, 


b F. B, 59. 9 Rep. 112. e 2 Inf, 299. 
d who 
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who was firſt made liable by the ſtatutes of Marlbridge * and 

of Gloceſter*,) if the particular tenant, I ſay, commits or 

ſuffers any waſte, it is a manifeſt injury to him that has the 

inheritance, as it tends to mangle and diſmember it of it's 
moſt defirable incidents and ornaments, among which timber 

and houſes may juſtly be reckoned the principal. To him 

therefore in remainder or reverſion, to whom the inheritance 

appertains in expectancy f, the law hath given an adequate 

remedy. For he, who hath the remainder for liße only, is 

not entitled to ſue for waſte ; ſince his intereſt may never 

perhaps come into poſſeſſion, and then he hath ſuffered no' 
injury (2). Yet a parſon, vicar, arch-deacon, prebendary, and 

the like, who are ſeiſcd in right of their churches of any re- 
mainder or reverſion, may have an action of waſte; for 

they, in many caſes, have for the benefit of the church and 

of the ſucceſſor a fee-ſimple qualified : and yet, as they are 

not ſeiſed in their own right, the writ of waſte ſhall not ſay, 

ad exhaeredationem ipſius, as for other tenants in fee-ſimple; 
but ad exhaeredationem ecclefiae, in whoſe right the fee-ſimple 
is holden 8. | 


II. Tux redreſs for this injury of waſte is of two kinds; 
preventive, and corrective : the former of which is by writ 
of eſtrepement, the latter by that of auge. 


1. ESTREPEMENT is an old French word, ſignifying the 
ſame as waſte or extirpation : and the writ of e/repement lay 


4 52 Hen, III. e. 23. f Co, Litt. 53. 
e 6 Edw, I. Co 5. 8 Ibid. 341. 


— 


—— —  — 


(2) No perſon is entitled to an action of waſte againſt a tenant 
far life, but he who has the immediate eſtate of inheritance in re- 
mainder or reverſion, expectant upon the eitate for life, If be. 
tween the-eſtate of the tenant for life who commits waſte, and the 
ſabſequent eſtate of inheritance, there is interpoſed an eſtate of 
freehold to any perſon in ee, then, during the continuance of ſuch 
interpoſed eſtate, the action of waſte is ſuſpended ; and if the firſt 
tenant for life dies during the continuance of ſuch interpoſed eſtate, 
the action is gone for ever. Harg. Co. Litt, 218. 6. 
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at the common law, after judgment obtained in any action 
real b, and before poſſeſſion was delivered by the ſheriff; te 
{top any waſle which the vanquiſhed party might be tempted 
to commit in lands, which were determined to be no longer 
lis. But as in ſome caſes the demandant may be juſtly 
apprehenſive, that the tenant may make waſte or efrepement 
pending the ſuit, well knowing the weakneſs of his title, 
therefore the ſtatute of Gloceſter | gave another writ of 
eftrepement, pendente placito, commanding the ſheriff firmly 


7 226) to inhibit the tenant * xe faciat vnſtum vel ęſtrepamentum pen- 


ce dente placito dicto indiſcuſo . And, by virtue of either of 
theſe writs the ſneriff may reſiſt them that do, or offer to do 
waſte; and, if otherwiſe he cannot prevent them, he may 
lawfully impriſon the waſters, or make a warrant to others 
to impriſon them: or, if neceſſity require, he may take the 
Pie comitatus to his aſſiſtance. So odious in the ſight of the 
law is waſte and deſtruction l. In ſuing out theſe two writs 
this difference was formerly obſerved ; that in actions merely 
poſſeſſory, where no damages are recovered, a writ of e/repe- 
ment might be had at any time pendente lite, nay even at the 
time of ſuing out the original writ, or firſt proceſs ; but, 
in an action where damages were recovered, the demandant 
could only have a writ of efrepement, if he was apprehenſive 
of waſte after verdict had”; for, with regard to waſte done 
before the verdict was given, it was preſumed the jury would 
conſider that in aſſeſſing the quantum of damages. But now 
it ſeems to be held, by an equitable conſtruction of the ſtatute 
of Gloceſter, and in advancement of the remedy, that a writ 
of ęſtrepement, to prevent waſte, may be had in every ſtage, 
as well of ſuch actions wherein damages are recovered, as of 
thoſe wherein only poſſeſſion is had of the lands; for per- 
adventure, faith the law, the tenant may not be of ability to 
ſatisfy the demandant his full damages ". And therefore, now, 
in an aCtion of waſte itſelf, to recover the place waſted and 
alſo damages, a writ of efrepement will lie, as well before as 


* 2 Inft. 322, | 2 Inſt. 329. 
36 Edw I. c. 13. m F. N. B. 60, 61. 
k Regift. 77. „ Lid. 61. 
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after judgment. For the plaintiff cannot recover damages 
for more waſte than is contained in his original complaint: 
neither is he at liberty to aſſign or give in evidence any waſte 
made after the ſuing out of the writ: it is therefore reaſonable 
that he ſhould have this writ of preventive juſtice, ſince he is 
in his preſent ſuit debarred of any farther remedial? If a writ 
of efrepement, forbidding waſte, be directed and delivered to 
the tenant himſelf, as it may be, and he afterwards proceeds 
to commit waſte, an action may be carried on upon the 
foundation of this writ ; wherein the only plea of the tenant [ 227 } 
can be, non fecit vaſtum contra probibitianem and, if upon 
verdict it be found that he did, the plaintiff may recover coſts 
and damages?, or the party may proceed to puniſh the de- 
fendant for the contempt: for if, after the writ directed and 
delivered to the tenant or his ſervants, they proceed to com- 
mit. waſte, the court will impriſon them for this contempt of 
the writ 2. But not ſo, if it be directed to the ſheriff, for 
then it is incumbent upon him to prevent the efrepement ab- 
ſolutely, even by raiſing the poſſe comratus, if it can be done 
no other way. 


Wy 1 — hy o 4 PE 
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Bzs1Des this preventive redreſs at common law, the courts 
of equity, upon bill exhibited therein, complaining of waſte 
and deſtruction, will grant an injunction or order to ſtay 
waſte, until the defendant thall have put in his anfwer, and 
the court ſhall thereupon make farther order. Which is now 
become the moſt uſual way of preventing waſte. 


2. Avr of waſle is alſo an action, partly founded upon 
the common law and partly upon the ſtatute of Gloceſter * ; 
and may be brought by him who hath the immediate eſtate of 
inheritance in reverſion or remainder, againſt the tenant for 
life, tenant in dower, tenant by the curteſy, or tenant for 
years. This action is alſo maintainable in purſuance of ſta- 
tute * Weſtm. 2. by one tenant in common of the inherite 


0 5 Rep. 115. r 6 Ed. I. c. 5. 
Þ Moor. 100. 1 13 Ed. I. C. 22. 
1 Hob. 35. 
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ance againſt another, who makes waſte in the eſtate holden 


in common. The equity of which ſtatute extends to joint- 


tenants, but not to coparceners : becauſe by the old law co- 
parceners might make partition, whenever either of them 
thought proper, and thereby preveat future waſte, but te- 
nants in common and joint-tenants could not; and there- 
fore the ſtatute gave them this remedy, compelling the de- 
fendant either to make partition, and take the place waſted to 
his own ſhare, or to give ſecurity not to commit any farther 
waſte t. But theſe tenants in common and joint-tenants are 


[ 228 J not liable to the penalties of the ſtatute of Gloceſter, which 


extends only to ſuch as have life-eſtates, and do waſte to the 
prejudice of the inheritance. The waſte however muſt be 
ſomething conſiderable; for if it amount only to twelve 
pence, or ſome ſuch petty ſum, the plaintiff ſhall not reco- 
ver in an action of waſte: nam de minimis non curat lex u. 


Tais action of waſte is a mixed action; partly real, ſo far 
as it recovers land, and partly perſonal, ſo far as it recovers 
damages. For it is brought for both thoſe purpoſes; and, if 
the waſte be proved, the plaintiff ſhall recover the thing or 
place waſted, and alfo treble damages by the ſtatute of Glo- 
ceſter. The writ of waſte calls upon the tenant to appear 
and ſhew cauſe, why he hath committed waſte and deſtruQtion 
in the place named, ad exhaeredationem, to the diſinheriſon, 
of the plaintiff”, And if the defendant makes default, or 
does not appear at the day aſſigned him, then the ſheriff is 
to take with him a jury of twelve men, and go in perſon to 
the place alleged to be waſted, and there inquire of the waſte 
done, and the damages; and make a return or report of 
the ſame to the court, upon which report the judgment 1s 
founded *. For the law will not ſuffer ſo heavy a judgment, 
as the forfeiture and treble damages, to be paſſed upon 2 
mere default, without full aſſurance that the fact is according 
as it is ſtated in the writ. But if the defendant appears to 
the writ, and afterwards ſuffers judgment to go againſt him 


t 2 Ioſt. 403, 404. 5 © ©. 
1 Finch. Lo 20. * Peph. 24» 


- 


Ch. 14. WRO VN OGS. 22 
by default, or upon a nihil dicit, (when he makes no anſwer, 
puts in no plea, in defence, ) this amounts to a confeſſion of 
the waſte; ſince, having once appeared, he cannot now pre- 
tend ignorance of the charge. Now therefore the ſheriff 
ſhall not go to the place to inquire of the fact, whether 
any waſte has, or has not, been committed; for this is 
already aſcertained by the filent confeſſion of the defendant : 
but he ſhall only, as in defaults upon other actions, make 
inquiry of the guantum of damages J. The defendant, on 
the trial, may give in evidence any thing that proves there 
was no waſte committed, as that the deſtruction happened 
by lightning, tempeſt, the king's enemies, or other inevitable 
accident: (3). But it is no defence to ſay, that a ſtranger did 
the waſte, for againſt him the plaintiff hath no remedy: 
though the defendant is entitled to ſue ſuch ſtranger in an 
action of treſpaſs vi et armis, and ſhall recover the damages 
he has ſuffered in conſequence of ſuch unlawful aCt *. 


WHEN the waſte and damages are thus aſcertained, either 
by confeſſion, verdict, or inquiry of the ſheriff, judgment is 
given, in purſuance of the ſtatute of Gloceſter, c. 5. that the 
plaintiff ſhall recover the place waſted ; for which he has 
immediately a writ of /z;#n, provided the particular eſtate be 
ſtill ſubſiſting, (for, if it be expired, there can be no for- 
feiture of the land,) and alſo that the plaintiff ſhall recover 
treble the damages aſſeſſed by the jury; which he muſt obtain 
in the ſame manner as all other damages, in actions perſonal 
and mixed, are obtained, whether the particular eſtate be 
expired, or {till in being. | 

y Cro. Eliz, 18. 290. 


a Law of nifs prius. 112. 
2 Co. Litt. 53. 


— 


L 229 J 


(3) But the deſtruction of a houſe by fire, unleſs in convenient | 


time repaired, is waſte. So between landlord and tenant, though 
there be no covenant to repair or rebuild, the tenant js ſubject to 


waſte in general; and, if the houſe be burnt by fire, he muſt re- 


build. 1 V/. 462. | 
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CHAPTER THE FIFTEENTH. 


= EU VRALTIINDG 


1 which is the fifth ſpecies of inju- 
O ries affecting a man's real property, happens when any 
perſon who owes any ſuit, duty, cuſtom, or ſervice to ano- 
ther, withdraws or neglects to perform it. It differs from 
a diſſeiſin, in that hu is committed without any denial of the 
right, conſiſting merely in non- performance; that ſtrikes at 
the very title of the party injured, and amounts to an ouſter 
or actual diſpoſſeſſion. Subtraction however, being clearly 
an injury, is remediable by due courſe of law : but the re- 
medy difters according to the nature of the ſervices ; whether 
they be due by virtue of any tenure, or by cuſtom only. 


I. Frarry, ſuit of court, and rent, are duties and ſer- 
vices uſually iſluing and ariſing ratiane tenurae, being the 
conditions upon which the antient lords granted out their 
lands to their feudatories: whereby it was ſtipulated, that 
they and their heirs ſhould take the oath of fealty or fidelity 
to their lord, which was the feodal bond or commune wvinculum 
between lord and terant; that they ſhould do ſuit, or duly 
attend and follow the lord's courts, and there from time to 
time give their aſſiſtance, by ſerving on juries, either to de- 
cide the property of their neighbours in the court-baron, or 
correct their miſdemeſnors in the court-leet; and, laſtly, 
that they ſhould yield to the lord certain annual ſtated re- 
turns, in military attendance, in proviſions, in arms, in 
matters of ornament or pleaſure, in ruſtic employments or 


7 pracdial 
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pracdial labours, or (which is inflar emnium) in money, 
which will provide all the reſt ; all which are comprized un- 
der the one general name of reditus, return, or rent. And 
the ſubtraction or non-obſervance of any of theſe conditions, 
by neglecting to ſwear fealty, to do ſuit of court, or to ren- 
der the rent or ſervice reſerved, is an injury to the freehold 


of the lord, by diminiſhing and depreciating the value of his 
ſeignory. 


Tun general remedy for all theſe is by diftreſs ; and it is 
the only remedy at the common law for the two firſt of them. 
The nature of diſtreſſes, their incidents and conſequences, 
we have before more than once explained * : it may here ſuf- 
fice to remember, that they are a taking of beaſts, or other 
perſonal property, by way of pledge to enforce the perform- 
ance of ſomething due from the party diſtreined upon. And 
for the moſt part it is provided that diſtreſſes be reaſonable 
and moderate; but, in the caſe of diſtreſs for fealty or ſuit of 
court, no diſtreſs can be unreaſonable, immoderate, or too 
large®: for this is the only remedy to which the party ag- 
grieved is entitled, and therefore it ought to be ſuch as is 
ſufficiently compulſory ; and, be it of what value it will, 
there is no harm done, eſpecially as it cannot be ſold or made 
away with, but muſt be reſtored immediately on ſatisfaction 
made. A diſtreſs of this nature, that has no bounds with 
regard to it's quantity, and may be repeated from time to 
time, until the ſtubbornneſs of the party is conquered, is 
called a diftreſs infinite; which is alſo uſed for ſome other 
purpoſes, as in ſummoning jurors, and the like. 


OTHER remedies for ſubtraction of rents or ſervices are, 
1. By action of debt, for the breach of this expreſs contract, 
of which enough has been formerly ſaid. This is the moſt 
uſual remedy, when recourſe is had to any action at all for 
the recovery of pecuniary rents, to which ſpecies of render 
almoſt all free ſervices are now reduced, ſince the abolition | 
of the military tenures. But for a freehold rent, reſerved on 


2 See page 6, 148. d Finch, L. 235. 
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a leaſe ſor life, 6c. no action of delt lay by the common law, 
during the continuance of the freehold out of which it iſſuede: 
for the law would not ſuffer a real injury to be remedied by 
an action that was merely perſonal, However, by the ſtatutes 
8 Ann. c. 14. and 5 Geo. III. c. 17. actions of debt may now 
be brought at any time to recover ſuch freehold rents. 2. An 
aſſiſe of ort d anceſtor or novel difſoifin will lie of rents as well 
as of lands i; if the lord, for the ſake of trying the poſſeſſory 
right, will make it his election to ſuppoſe himſelf ouited or 
difleiſed thereof. This is now ſeldom heard of; and all other 
real actions to recover rent, being in the nature of writs of 
Tight, and therefore more bitarory't in their progreſs, are en- 
tirely diſuſed, though not formally aboliſhed by law. Of this 
ſpecies however is, 3. The writ de conſuetudinibus et ſervitiis, 
which lies for the lord againſt his tenant, who wichholds from 
him the rents and ſervices due by cuſtom, or tenure, for his 
lande. This compels a ſpecific payment or performance of 
the rent or ſervice; and there are alſo others, whereby the 
lord ſhall recover the land itſelf in lieu of the duty withheld, 
As, 4. The writ of ce/avit: which lies by the ſtatutes of 
Gloceſter, 6 Edw. I. c. 4. and of Weſtm. 2. 13 Edw. I. 
c. 21 & 41. when a man who holds lands of a lord by rent or 
other ſervices, neglects or ceaſes to perform his ſervices for 


two years together; or where a religious houſe hath lands 
given it, on condition of performing ſome certain ſpiritual 


ſervice, as reading prayers or giving alms, and neglects it; 
in either of which caſes, if the ceſſer or neglect have conti- 


nued for two years, the lord or donor and his heirs ſhall have 


a writ of ceſſavit to recover the land itſelf, eo quod tenens in fa- 
ciendis ſervitiis per biennium jam ceſſavit*, In like manner, by 
the civil law, if a tenant who held lands upon payment of 
rent or ſervices, or ure emphyteutico,” neglected to pay or 
perſorm them per totum triennium, he might be ejected from 
ſuch emphyteutic lands*. But by the ſtatute of Gloceſter, 
the ceſſavit does not lie for lands let upon fee-farm rents, un- 


e Roll. Abr. 525. F1bid. 208. 
d F. N. B. 195 8 & Cod. 4. 66. Zo. 
* Ibid, 151, 
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leſs they have lain freſh and uncultivated for two years, and 
there be not ſufficient diſtreſs upon the premiſes; or unleſs the 
tenant hath fo encloſed the land, that the lord cannot come 
upon it to diſtrein h. For the law prefers the {imple and or- 
dinary remedies, by diſtreſs or by the actions juſt now men- 
tioned, to this extraordinary one of forfeiture for a cut; 
and therefore the ſame ſtatute of Gloceſter has provided far- 
ther, that upon tender of arrears and damages before judg- 
ment, and giving ſecurity for the future performance of the 
ſervices, the proceſs ſhall be at an end, and the tenant ſhall 
retain his land; to which the ſtatute of Weſtm. 2. conforms, 
ſo far as may ſtand with convenience and reaſon of la i. It 
is eaſy to obſerve, that the ſtatute * 4 Geo. II. c. 28. (which 
permits landlords who have a right of re-entry for non-pay- 
ment of rent, to ſerve an ejectment on their tenants, when 
half a year's rent is due, and there is no ſufficient diſtreſs on 
the premiſes) is in ſome meaſure copied from the antient writ 
of ceſſavit: eſpecially as it may be ſatished and put an end to 
in a ſimilar manner, by tender of the rent and coſts within 
fix months after. And the ſame remedy is, in ſubſtance, 
adopted by ſtatute 11 Geo. II. c. 19. $ 16. which enacts, 
that where any tenant at rack-rent ſhall be one year's rent in 
arrear, and ſhall deſert the demiſed premiſes, leaving the ſame 
uncultivated or unoccupied, ſo that no ſufficient diſtreſs can 
be had: two juſtices of the peace (after notice affixed on the 
premiſes for fourteen days without effect) may give the land- 
lord poſſeſſion thereof, and thenceforth the leaſe ſhall be void. 
5. There is alſo another very effeCtual remedy, which takes 
place when the tenant upon a writ of aſſiſe for rent, or on a 
replevin, diſowns or diſclaims his tenure, whereby the lord 
loſes his verdict: in which caſe the lord may have a writ of 
right, ſur diſclaimer, grounded on this denial of tenure; and 
ſhall, upon proof of the tenure, recover back the land itſelf 


ſo holden, as a puniſhment to the tenant for ſuch his falſe diſ- 


claimer!, This piece of retaliating juſtice, whereby the te- 
nant who endeavours to deſraud his lord is himſelf deprived 
of the eſtate, as it evidently proceeds upon feodal principles, 


b F. N. B. 209. 2 Luſt. 2992, k Zee page 206. 
i 2 Inſt. 401. 3460. Finch. L. 270, 271. 
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fo it is expreſsly to be met with in the feodal conſtitutions u; 
« vaſallus, qui abnegavit feudum ejuſve conditionem, exſpo- 
« labitur.” 


AND, as on the one hand the antient law provided theſe 


ſeveral remedies to obviate the knavery and puniſh the ingra- 


titude of the tenant, ſo on the other hand it was equally 
careful to redreſs the oppreſſion of the lord ; by furniſhing, 
I. The writ of ne injuſte vexes"; which is an antient writ 
founded on that chapter ? of magna carta, which prohibits 
diſtreſſes for greater ſervices than are really due to the lord; 
being itſelf of the prohibitory kind, and yet in the nature of 
a writ of right v. It lies, where the tenant in fee- ſimple and 
his anceſtors have held of the lord by certain ſervices; and 
the lord hath obtained ſeiſin of more or greater ſervices, by 
the inadvertent payment or performance of them by the te- 
nant himſelf. Here the tenant cannot in an avowry avoid the 
lord's poſſeſſory right, becauſe of the ſeiſin given by his own 
hands; but is driven to this writ, to deveſt the lord's poſſeſ- 
ſion, and eſtabliſh the mere right of property, by aſcertaining 
the ſervices, and reducing them to their proper ſtandard. 
But this writ does not lie for tenant in tail; for he may avoid 
ſuch ſeiſin of the lord, obtained from the payment of his an- 
ceſtors, by plea to an avowry in replevin%. 2. The writ of 
meſne de medio ; which is alſo in the nature of a writ of right”, 
and lies, when upona ſubinfeudation the meſue, or middlelord?, 
ſuffers his under-tenant, or tenant paravai, to be diſtreined 
upon by the lord paramount, for the rent due to him from the 
meſne lord*. And in ſuch caſe the tenant ſhall have judg- 
ment to be acquitted (or indemniſied) by the meſne lord; 
and if he makes default therein, or does not appear originally 
to the tenant's writ, he ſhall be forejudged of his meſnalty, 
and the tenant ſhall hold immediately of the lord paramount 
himſelf v. 


m Feud. I. 2. t. 26, r Booth, 136. 

n F. N. B. 10. * See book II. ch. 5. page 59, 60. 
© co 10. t F. N. B. 135, 

v Booth. 126. : : 2 Intt. 374. 


3 F. N. B 11. 2 Ink. 21. 


II. Tuvs 


„ . . 
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II. Tavs far of the remedies for ſubtraction of rents or 
other ſervices due by tenure. There are alſo other ſervices, 
due by antient cigſfom and preſcription only. Such is that of 
doing ſuit to another's mill : where the perſons, refident in 
a particular place, by uſage time out of mind have been ac- 
cuſtomed to grind their corn at a certain mill; and afterwards 
any of them go to another mill, and withdraw their ſuit, 
(their /efa, a ſeguendo from the antient mill. This is not 


only a damage, but an injury, to the owner; becauſe this 


preſcription might have a very reaſonable foundation, viz. 


upon the erection of ſuch mill by the anceſtors of the owner 


for the convenience of the inhabitants, on condition, that 
when erected, they ſhould all grind their corn there only. 
And for this injury the owner ſhall have a writ de ſecta ad 
molendinum"*, commanding the defendant to do his ſuit at that 
mill, quam ad illud facere debet, et ſolet, or ſhew good cauſe 
to the contrary: in which action the validity of the preſcrip- 


tion may be tried, and if it be found for the owner, he ſhall 


recover damages againſt the defendant *. In like manner, 
and for like reaſons, the regiſter 7 will inform us, that a man 
may have a writ of /efa ad furnum, ſecta ad torrale, et ad om- 
nia alia hujuſmadi ; for ſuit due to his furnum, his public oven 
or bakehouſe; or to his forrale, his kiln, or malthouſe; when 
a perſon's anceſtors have erected a convenience of that ſort for 
the benefit of the neighbourhood, upon an agreement (proved 
by immemorial cuſtom) that all the inhabitants ſhould uſe 
and reſort to it, when erected. But beſides theſe ſpecial re- 
medies for ſubtractions, to compel the ſpecific performance 
of the ſervice due by cuſtom : an action on the caſe will alſo 
lie for all of them, to repair the party injured in damages. 
And thus much for the injury of ſubtraction. 


* F. N. B. 123. x C9, Entr. 461. 


fal. 1 53. 
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CHAPTER THE SIITEE N. H. 


or DISTURBANCE. 


HE fixth and laſt ſpecies of real injuries is that of 
difturbance ; which is uſually a wrong done to ſome 
incorporeal hereditament, by hindering or difquietiny the 
owners in their regular and lawful enjoyment of it“. I ſhall 
conſider five ſorts of this injury; viz. 1. Diſturbance of 
Franchifes. 2. Diſturbance of common. 3. Diſturbance of ways. 
4. Diſturbance of tenure, 5. Diſturbance of patronage. 


I. DisTURBANCE of franchiſes happens, when a man has 
the franchiſe of holding a court-leet, of keeping a fair or 
market, of free-warren, of taking toll, of ſeifing waifs or 
eſtrays, or (in ſhort) any other ſpecies of franchiſe whatſo- 
ever; and he 1s diſturbed or incommoded in the lawſul exer- 
Cife thereof. As if another by diſtreſs, menaces, or perſuaſions, 
prevails upon the ſuitors not to appear at my court; or ob- 
ſtructs the paſſage to my fair or market; or hunts in my free- 
warren ; or refuſes to pay me the accuſtomed toll; or hin- 
ders me from ſeiſing the waif or eſtray, whereby it eſcapes 
or is carried out of my liberty: in every caſe of this kind, 
all which it is impoſſible here to recite or ſuggeſt, there is an 
injury done to the legal owner; his property is damnified 
and the profits ariſing from ſuch his franchiſe are diminiſhed. 
To remedy which, as the law has given no other writ, he is 


a Finch, L. 187. 
therefore. 


( 
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therefore entitled to ſue for damages by a ſpecial action 
on the caſe: or, in caſe of toll, may take a diſtreſs if he 
pleaſes ®, | 


II. Tux diſturbance of common comes next to be conſi- 
dered; where any act is done, by which the right of another 
to his common is incommoded or diminiſhed, This may 
happen, in the firſt place, where one who hath no right of 
common, puts his cattle into the land; and thereby robs the 
cattle of the commoners of their reſpective ſhares of the 
paſture, Or if one, who hath a right of common, puts in 
cattle which are not commonable, as hogs and goats; which 
amounts to the ſame inconvenience. But the lord of the ſoil 
may (by cuſtom or preſcription, but not without) put a ſtran- 
oer's cattle into the common e; and alſo, by a like preſcrip- 
tion for common appurtenant, cattle that are not eommon- 
able may be put into the common d. The lord alſo of the 
ſoil may juſtify making burrows therein, and putting in rab- 
bets, fo as they do not encreale to ſo large a number as to- 
tally to deſtroy the common. But in general, in caſe the 
beaſts of a ſtranger, or the uncommonable cattle of a come 
moner, be ſound upon the land, the lord or any of the com- 
moners may diſtrein them damage-feafant*: or the com- 
moner may bring an action on the caſe to recover damages, 
provided the injury done be any thing confiderable : fo that 
he may lay his action with a per quod, or allege that thereby 
he was deprived of his common. But for a trivial treſpaſs 
the commoner has no action; but the lord of the ſoil only 
for the entry and treſpaſs committed 5, 


AxoTHER diſturbance of common is by ſurcharging it; or 
putting more cattle therein than the paſture and herbage will 
ſuſtain, or the party hath a right to do. In this caſe he that 
ſurcharges does an injury to the reſt of the owners, by de- 
priving them of their reſpeCtive portions, or at leaſt contraCt- 


d Cro. Eliz. 5 58. e Cro. Eliz. 876. Ciro. _ 195. Lutw, 108. 
© 1 Roll. Abr. 396. f 9 Rep. 112. 
d Co. Litt. 122. 8 Ibid. 
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ing them into a ſmaller compaſs. This injury by ſurcharging 
can properly ſpeaking only happen, where the common is 
appendant or appurtenant, and of courſe limitable by law; 
or where, when in groſt, it is expreſsly limited and certain: 
for where a man hath common in greſt, ſans nombre or 
without flint, he cannot be a ſurcharger. However, even where 
a man is ſaid to have common without ſtint, ſtill there muſt 
be left ſufficient for the lord's own beaſts i: for the law will 


not ſuppoſe that, at the original grant of the common, the 
lord meant to exclude himſelf. 


THE uſual remedies, for ſurcharging the common, are ei- 
ther by diſtreining ſo many of the beaſts as are above the 
number allowed, or elſe by an action of treſpaſs; both which 
may be had by the lord: or laſtly, by a ſpecial action on 
the caſe for damages; in which any commoner may be plain- 
tiff). But the antient and moſt effectual method of pro- 
ceeding is by writ of admeaſurement of paſture. This lies, ei- 
ther where a common appurtenant or in groſs is certain as to 
number, or where a man has common appendant or appur- 
tenant to his land, the quantity of which common has never 
yet been aſcertained. In either of theſe caſes, as well the 
lord, as any of the commoners, is entitled to this writ of 
admeaſurement; which is one of thoſe writs, that are called 
vicontiel *, being directed to the ſheriff, { vice comiti) and not 
to be returned to any ſuperior court, till finally executed by 
bim. It recites a complaint, that the defendant hath ſur- 
charged, ſuperoneravit, the common : and therefore com- 
mands the ſheriff to admeaſure and apportion it; that the 
defendant may not have more than belongs to him, and that 
the plaintiff may have his rightful ſhare. And upon this ſuit 
all the commoners ſhall be admeaſured, as well thoſe who 
have not, as thoſe who have, ſurcharged the common; as 
well the plaintiff, as the defendant l. The execution of this 
writ muſt be by a jury of twelve men, who are upon their 


A See book II. ch. 3. k 2 Inft. 369. Finch, L. 314. 
i 1 Roll. Abr. 399. F. N. B. 125. | 
3 Freem. 273. 


oaths 
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oaths to aſcertain, under the ſuperintendence of the ſheriff, 

what and how many cattle each commoner is entitled to 

feed. And the rule for this admeaſurement is generally un- 

derſtood to be, that the commoner ſhall not turn more cattle 

upon the common, than are ſufficient to manure and ſtock 
the land to which his right of common is annexed ; or, as 
our antient law expreſſed it, ſuch cattle only as are levant and 
couchant upon his tenement ®(1): which being a thing uncer- 
tain before admeaſurement, has frequently, though errone- 
ouſly, occaſioned this unmeaſured right of common to be 
called a common without ſtint or ſans nombre n; a thing which, 
though poſhble in law ®, does in fact very rarely exiſt. 


Ir, after the admeaſurement has thus aſcertained the right, 
the ſame defendant ſurcharges the common again, the plaintiff 
may have a writ of ſecond ſurcharge, de ſecunda ſuperoneratione, 
which is given by the ſtatute Weſtm. 2. 13 Edw. I. c. 8. and 
thereby the ſheriff is directed to inquire by a jury, whether 
the defendant has in fact again ſurcharged the common con- 
trary to the tenor of the laſt admeaſurement: and if he has, 
he ſhall then forfeit to the king the ſupernumerary cattle put 
in, and alſo ſhall pay damages to the plaintiff v. This proceſs 
ſeems highly equitable : for the firſt offence is held to be 
committed through mere inadvertence, and therefore there 
are no damages or forfeiture on the firſt writ, which was only 
to aſcertain the right which was diſputed : but the ſecond 
offence is a wilful contempt and injuſtice; and therefore pu- 
niſhed very properly with not enly damages, but alſo for- 
feiture. And herein the right, being once ſettled, is never 

again diſputed ; but only the fact is tried, whether there be 
any ſecond ſurcharge or no: which gives this neglected pro- 


m Bro. Abr. t. preſcription. 28. © Lord Raym. 407. 
n Hardt. 117. p F. N. B. 126. 2 Inſt. 370. 


(1) And agreeably to this rule it has been decided, that a claim 
of a right of common for all commonable cattle, /evant and 
ccuchaut, in right of a meſſuage, to which no land is appurtenant, 
cannot be ſupported. 5 7. R. 46. | 
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ceeding a great advantage over the modern method, by action of | 

on the caſe, wherein the quantum of common belonging to wa 

the defendant mult be proved upon eyery freſh trial, for every ha 

repeated offence. ſuf 
. of 

L 240 J THERE is yet another diſturbance of common, when the he 
owner of the land, or other perſon, ſo encloſes or otherwiſe eſt 

obſtructs it, that the commoner is precluded from enjoying ch 

the benefit, to which he is by law entitled. This may be hi 

done, either by erecting fences, or by driving the catile off ne 

the land, or by ploughing up the ſoil of the common % Or * 

| it may be done by erecting a warren therein, and ſtocking it in 
| with rabbets in ſuch quantities, that they devour the whole þ 


herbage, and thereby deſtroy the common. For in ſuch caſc, 
| though the commoner may not deſtroy the rabbets, yet the 
law looks upon this as an injurious diſturbance of his right, 4 
and has given him his remedy by action againſt the owner r, 0 
This kind of diſturbance does indeed amount to a diſſeiſin, \ 
and if the commoner chuſes to conſider it in that light, the c 
t 
| 
| 


| law has given him an aſhze of novel diſſeiſin, agaiuſt the lord, 

| to recover the poſſeſſion of his common *, Or it has given a 

writ of qued permittat, againſt any ſtranger, as well as the 

owner of the land, in caſe of ſuch a diſturbance to the plain- | 
tiff as amounts to a total deprivation of his common; | 
whereby the defendant ſhall be compelled to m the plain- 

tiff to enjoy his common as he oughtꝭ. But if the commoner 

does not chuſe to bring a rea! action to recover ſeiſin, or to 

try the right, he may (which is the caſicr and more uſual 

way) bring an action on the caſe ſor his damages, inſtead of 

an aſſiſe or a quod permutat u. 


THERE are cafes indeed, in which the lord may encloſe 
and abridge the common ; for which, as they are no injury 
to any one, fo no one is entitled to any remedy. For it is 
provided by the ſtatute of Merton, 20 Hen. III. c. 4. that 
the lord may approve, that is, encloſe and convert to the uſes 


q Cro. Fliz. 198. t Finch. L. 275. F. N. B. 123. 

F Cro. Jac. 195. u Cro. Jac, 195. 

s F, N, B. 179. 

of 
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of huſbandry, (which is a melioration or approvement) any 
waſte grounds, woods, or paſtures, in which his tenants 
have common appendant to their eſtates z provided he leaves 
ſufficient common to his tenants, .according to the proportion [ 241 } 
of their land (2). And thisisextremelyreaſonable: for it would 
be very hard if the lord, whoſe anceſtors granted out theſe 
eſtates to which the commons are appendant, ſhould be pre- 
cluded from making what advantage he can of the reſt of 
his manor ; provided ſuch advantage and improvement be 
no way derogatory from the former grants. The ſtatute 
Weſtm. 2. 13 Edw. I. c. 46. extends this liberty of approv- 
ing, in like manner, againſt all others that have common ap- 
purtenant, or in groſs, as well as againſt the tenants of the 
lord, who have their common appendant ; and farther enacts, 
that no aſſiſe of novel diſſeiſin, for common, {ſhall lie againſt 
a lord for erecting on the common any windmill, ſheephouſe, 
or other neceſſary buildings therein ſpecified: which, ſir Ed- 
ward Coke ſays w, are only put as examples; and that any 
other neceſſary improvements may be made by the lord, 
though in reality they abridge the common, and make it leſs 
ſufficient for the commoners. And laſtly by ſtatute 29 Geo. 
II. c. 36. and 31 Geo. II. c. 41. it is particularly enacted, 
that any lords of waſtes and commons, with the conſent of 
the major part, in number and value, of the commoners, 


may encloſe any part thereof, for the growth of timber and 
under wood. | | 
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III. Tux third ſpecies of diſturbance, that of ways, is 
very ſimilar in it's nature to the laſt : it principally happen- 
ing when a perſon, who hath a right to a way over another's 
grounds, by grant or preſcription, is obſtructed by encloſures, 
or other obſtacles, or by ploughing acroſs it; by which 
means he cannot enjoy his right or way, or at leaſt not in ſo 


commodious a manner as he might have dene. If this be a 1 
w 2 Inſt. 476. 1 

(2) See 2 vol. p. 34, n. 14. i" 
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way annexed to his eſtate, and the obſtruction is made dy the 
tenant of the land, this brings it to another ſpecies of injury; 
for it is then a nuſance, for which an aſſiſe will lie, as men- 
tioned in a former chapter*. But if the right of way, thus 
obſtructed by the tenant, be only in groſs, (that is, annexed 
to a man's perſon and unconnected with any lands or tene- 
ments) or if the obſtruction of a way belonging to an houſe 
or land is made by a ſtranger, it is then in either caſe merely 
a diſturbance : for the obſtruction of a way in groſs is no de- 
triment to any lands or tenements, and therefore does not fall 
under the legal notion of a nuſance, which muſt be laid, ad 
nocumentum liberi tenementi y; and the obſtruction of it by a 
ſtranger can never tend to put the right of way in diſpute : 
the remedy therefore for theſe diſturbances is not by aſſiſe or 
any real action, but by the univerſal remedy of action on the 
caſe to recover damages *. 


IV. Tux fourth ſpecies of diſturbance is that of diſturbance 
of tenure, or breaking that connexion which ſubſiſts between 
the lord and his tenant, and to which the law pays ſo high a 
regard, that it will not ſuffer it to be wantonly diſſolved by 
the act of a third perſon. To have an eſtate well tenanted is 
an advantage that every landlord muſt be very ſenſible of ; and 
therefore the driving away of a tenant from off his eſtate is an 
injury of no ſmall conſequence. So that if there be a tenant 
at will of any lands or tenements, and a ſtranger either by 
menaces and threats, or by unlawful diſtreſſes, or by fraud 
and circumvention, or other means, contrives to drive him 
away, or inveigle him to leave his tenancy, this the law very 
juſtly conſtrues to be a wrong and injury to the lord, and 
gives him a reparation in damages againſt the offender by a 
ſpecial action on the caſe. | 


V. Tux fifth and laſt ſpecies of diſturbance, but by far 
the moſt conſiderable, is that of diſturbance of patronage ; 
* ch. 13. p. 218. | 111. 119. 


v F. N. B. 183. 2 Hal. Anal, c. 40. 1 Roll. Abr. 
2 Hale on F, N. B. 183. Lutw. 108. 


10 which 
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which is an hindrance or obſtruction of a patron to preſent 
his clerk to a benefice. 


Tuis injury was diſtinguiſhed at common law from another 
ſpecies of injury, called ſurpation, which is an abſolute ouſter 
or diſpoſſeſſion of the patron, and happens when a ſtranger, 
that hath no right, preſenteth a clerk, and he is thereupon 
admitted and inſtituted d. In which caſe, of uſurpation, the [ 243 J 
patron loſt by the common law not only his turn of preſent- 
ing pro hac vice, but alſo the abſolute and perpetual inherit- 
ance of the advowſon, ſo that he could not preſent again upon 
the next avoidance, unleſs in the mean time he recovered his 
right by a real action, viz. a writ of right of advoꝛuſon:. The 
reaſon given for his loſing the preſent turn, and not ejecting 
the uſurper's clerk, was, that the final intent of the law in 
creating this ſpecies of property being to have a fit perſon to 
celebrate divine ſervice, it preferred the peace of the church 
(provided a clerk were once admitted and inſtituted) to the 
right of any patron whatever. And the patron alſo loſt the 
inheritance of his advowſon, unleſs he recovered it in a writ 
of right, becauſe by ſuch uſurpation he was put out of poſſeſ- 
ſion of his advowſon, as much as when by actual entry and 
ouſter he is diſſeiſed of lands or houſes; ſince the only poſ- 
ſeſhon, of which an advowſon is capable, is by actual pre- 
ſentation and admiſſion of one's clerk. As therefore, when 
the clerk was once inſtituted (except in the caſe of the king, 
where he muſt alſo be inducted *) the church became abſo- 
lutely full, ſo the uſurper by ſuch plenarty, ariſing from his 
own preſentation, became in fact ſeiſed of the advowſon: 
which ſeiſin it was impoſſible for the true patron to remove 
by any poſſeſſory action, or other means, during the plenarty 
or fullneſs of the church ; and when it became void afreſh, 
he could not then preſent, ſince another had the right of poſ- 
ſeſſion. The only remedy therefore, which the patron had 
left, was to try the mere right in a writ of right of advow/on ; 
which is a peculiar writ of right, framed for this ſpecial pur- 
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poſe, but in every other reſpect correſponding with other 
writs of right“: and if a man recovered therein, he regained 
the poſſeſſion of his advowſon, and was entitled to preſent at 
the next avoidance*, But in order to ſuch recovery he muſt 
allege a preſentation in himſelf or ſome of his anceſtors : 
which proves him or them to have been once in poſſeſſion : 
for, as a grant of the advowſon, during the fullneſs of the 


L 244 J church, conveys no manner of poſſeſſion for the preſent, 


therefore a purchaſor, until he hath preſented, hath no actual 
ſeiſin whereon to ground a writ of rights. Thus ſtood the 
common law. 


Bor biſhops, in antient times, either by careleflneſs or 
colluſion, frequently inſtituting clerks upon the preſentation 
of uſurpers, and thereby defrauding the real patrons of their 
right of poſſeſſion, it was in ſubſtance enaCted by ſtatute 
Weſtm. 2. 13 Edw. I. c. 5. 2. that if a poſſeſſory action be 
brought within ſix months after the avoidance, the patron ſhall 
(notwithſtanding ſuch uſurpation and inſtitution) recover that 
very preſentation ; which gives back to him the ſeiſin of the 
advowſon. Yet ſtill, if the true patron omitted to bring his 
action within ſix months, the ſeiſin was gained by the uſurper, 
and the patron to recover it was driven to the long and ha- 
zardous proceſs of a writ of right. To r2medy which it was 
farther enacted by ſtatute 7 Ann. c. 18. that no uſurpation 
ſhall diſplace the eſtate or intereſt of the patron, or turn it to 
a mere right; but that the true patron may preſent upon the 
next avoidance, as if no {uch uſurpation had happened. 80 
that the title of uſurpation is now much narrowed, and the 
law ſtands upon this reaſonable foundation: that if a ſtranger 
uſurps my preſentation, and I do not purſue my right within 
fix months, I ſhall loſe that turn without remedy, for the 
peace of the church, and as a puniſhment for my own ne- 
gligence; but that turn is the only one I ſhall loſe thereby. 
Uſurpation now gains no right to the uſurper, with regard to 
any future avoidance, but only to the preſent vacancy : it 


e F. N. B. 30. 7 Bid. 36, ; ? 2 Inſt, 357. 
cannot 
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cannot indeed be remedied after fix months are paſt ; but, 
during thoſe ſix months, it is only a ſpecies of diſturbance, 


D1sTURBERS of a right of advowſon may therefore be 
theſe three perſons ; the pſcudo-patron, his cle#k, and the 
ordinary : the pretended patron, by preſenting to a church 
to which he has no right, and thereby making it litigious or 
diſputable; the clerk, by demanding or obtaining inſtitution, 
which tends to and promotes the ſame inconvenience z and [ 24g J 
the ordinary, by refuſing to admit the real patron's clerk, or 
admitting the clerk of the pretender. Theſe diſturbances are 
vexatious and injurious to him who hath the right: and there- 
fore, if he be not wanting to himſelf, the la (beſides the writ 
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of right of advowwſen, which is a final and concluſive remedy) 

hath given him two inferior poſſeflory actions for his relief; 

an aſſiſe of darrein preſentment, and a writ of quare impedit ; f 
in which the patron is always the plaintiff, and not the clerk; if 
For the law ſuppoſes the injury to be oftered to him only, by 1 
obſtructing or refuſing the admiſſion of his nominee; and not 2 1% 
to the clerk, who hath no right in him till inſtitution, and of . 


l 
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courſe can ſuffer no injury. 


1. AN aſſiſe of darrein preſentment, or laſt preſentation, 
lies when a man, or his anceſtors, under whom he claims, 
have preſented a clerk to a benefice, who is inſtituted z and 
afterwards upon the next avoidance a ſtranger preſents 2 
clerk, and thereby diſturbs him that is the real patron. In 
which caſe the patron ſhall have this writ * directed to the 
ſheriff to ſummon an aſſiſe or jury, to inquire who was the 
laſt patron that preſented to the church now vacant, of which 
the plaintiff complains that he is deforced by the defendant: 
and, according as the aſſiſe determines that queſtion, a writ 
ſhall iſſue to the biſhop ; to inſtitute the clerk of that patron 
in whoſe favour the determination is made, aud alſo to give 
damages, in purſuance of ſtatute Weſtm. 2. 13 Edw. Ic 5. 
This queſtion, it is to be obſerved, was, before the ſtatute 


h F. N. B. 219 


7 Ann. 
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7 Ann. before- mentioned, entirely concluſive, as between the 
patron or his heirs and a ſtranger : for, till then, the full 
poſſeſſion of the advowſon was in him who preſented laſt and 
his heirs : unleſs, ſince that preſentation, the clerk had been 
evicted within ſix months, or the rightful patron had recover. 
ed the advowſon in a writ of right; which is a title ſuperior 
to all others. But that ſtatute having given a right to any 
perſon to bring a guare impedit, and to recover (if his title be 


1 246 good) notwithſtanding the laſt preſentation, by whomſoever 


made; aſliſes of darrein preſentment, now not being in any 
wiſe concluſive, have beeen totally diſuſed, as indeed they 
began to be before; a quare impedit being a more general, 
and therefore a more uſual action. For the aſſiſe of darrein 
preſentment lies only where a man has an advowſon by de- 
ſcent from his anceſtors; but the writ of quare impedit is 


equally remediable whether a man claims title by deſcent or 
by purchaſe'. 


2. I PROCEED therefore, ſecondly, to inquire into the 
nature k of a writ of quare impedit, now the only action uſed 
in caſe of the diſturbance of patronage: and ſhall firſt premiſe 
the uſual proceedings previous to the bringing of the writ. 


Uron the vacancy of a living the patron, we know, is 
bound to preſent within ſix calendar months !, otherwiſe it 
will lapſe to the biſhop. But if the preſentation be made 
within that time, the biſhop is bound to admit and inſtitute 
the clerk, if found ſufficient” ; unleſs the church be full, 
or there be notice of any litigation. For if any oppoſition be 
intended, it is uſual for each party to enter a caveat with the 
biſhop, to prevent his inſtitution of his antagoniſt's clerk. 
An inſtitution after a caveat entered is void by the eccleſiaſti- 
cal law; but this the temporal courts pay no regard to, 
and look upon a caveat as a mere nullityꝰ . But if two pre- 
ſeutations be offered to the biſhop upon the ſame avoidance, 


- 12 Inſt. 355. m See book. I. ch. 11. 
* See Boſwell's caſe. 6 Rep. 48. n 1 Bur n. 207. 
; See book II. ch. 18. 9 1 Roll. Rep. 191. 


the 
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the church is then ſaid to become litigious; and, if nothing 
| farther be done, the biſhop may ſuſpend the admiſſion of 
either, and ſuffer a lapſe to.incur, Yet if the patron or clerk 
on either ſide requeſt him to award a jus patronatus, he is 
bound to do it. A jus patronatus is a commiſſion from the 
biſhop, directed uſually to his chancellor and others of com- 
petent learning: who are to ſummon a jury of ſix clergymen 
and ſix laymen, to inquire into and examine who is the 
rightful patron” z and if, upon ſuch inquiry made and certis 
ficate thereof returned by the commiſſioners, he admits and 
inſtitutes the clexk of that patron whom they return as the 
true one, the biſhop ſecures himſelf at all events from being 
a diſturber, whatever proceedings * be had afterwards in 
the temporal courts. 1 


Tur clerk refuſed by the biſhop may alſo have a femedy 
againſt him in the ſpiritual court, denominated. a duplex que 
rela a: which is a complaint in the nature of an appeal from 

the ordinary to his next immediate ſuperior; as from a biſhop 
to the archbiſhop; or from an archbiſhop! to the delegates: 
and if the ſuperior court adjudges the cauſe of refuſal to be 
inſufficient, it will grant inſtitution to the appellant. 


Tnus far matters may go on in the: mere- eccleſiaſtical 
courſe ; but in conteſted preſentations they ſeldom go ſo far: 
for, upon the firſt delay or refuſal of the biſhop to admit his 
clerk, the patron uſually brings his writ of quare impedii 
againſt the biſhop, for the temporal injury done to his pro- 
perty, in diſturbing him in his preſentation; And, if the 
delay ariſes from the biſhop alone, as upon pretence of inca- 
pacity, or the like, then he only is named in the writ; but 
if there be another preſentation ſet up, then the pretended 

patron and his clerk are alſo joined in the action; or it: may 
be brought againſt the patron and clerk, leaving ont the bi- 
ſhop; or againſt the patron only. But it is moſt. adviſable, 
to bring it againſt all three: for if the biſhop be left out, and 2 


P 1 Burn. 16, 17. | 4 Ibid. 113. 
Vol. III. 2 5 ; the 
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the ſuit be not determined till the fix months are paſt, the 
biſhop is entitled to preſent by lapſe; for he is not party to 
the ſuit © but, if he be named, no lapſe can poſſibly accrue 
kill the right is determined. If the patron be left out, and the 
dyrit de brought only againſt the biſhop and the clerk, the 
fuit is of no effect, and the writ ſhall abate ; for the right 
bf the patron is the principal queſtion in the cauſe :. If the 
L 248 J clerk be left out, and has recerved inſtitution before the action 
WL brought (as is ſometimes the caſe) the patron by this ſuit may 
recover his right of patronage, but not the preſent turn; for 
ke cannot have judgment to remove the clerk, unleſs he be 
made a defendant, and party to the ſuit, to hear what he can 
lege againſt it. For which reaſon it is the ſafer way to in- 
ſert all three in the writ. ; 
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-* Txt writ of quare impedit ® commands the difturbers, the 
biſhop, the pſeudo- patron, and his clerk, to permit the plaintiff 
to preſent a proper perſon (without ſpecifying the particular 
clerk) to ſuch a vacant church, which pertains to his patron- 
age; and which the defendants, as he alleges, do obſtruct; 
and unleſs they fo do, then that they appear in court to ſhew 
the reaſon why they hinder him. 


' TMMEDIATELY on the ſuing out of the gare impedit, if 
the plaintiff ſuſpects that the biſhop will admit the defend- 
ant's or any other clerk, pending the ſuit, he may have a 
prohibitory writ, called a ne admittat w; which recites the 
eontention'begun in the king's courts, and forbids the biſhop 
to admit any clerk whatſoever till ſuch contention be deter- 
mined.” And if the biſhop -doth, after the receipt of this 
writ, admit any perſon, even though the patron's right may 
have been found in/a.jure patronatus, then the plaintiff, after 
he has obtained judgment in the quare impedit, may remove 
the ifteumbent, if the clerk of a ftranger, by writ of /cire 
facias* and ſhall have a ſpecial action againſt the biſhop, 
r Cro. Jac. 93. p. N. B. 32. 


"ow - A — * — 
„ ns » -- «oa 
- FO. 

Ab 


54 
4 
* 


- 14 +- = — 
—— 
ol 
5 —— 


0 Ie 37. 
© 7 Rep. 25. 32 Sid. 94. 


called 


Ch. 16, WROVN OS. 248 


called a grare incumbravit; to recover the preſentation, and 
alſo ſatis faction in damages for the injury done him by in- 
eumbering the church with a clerk, pending the ſuit, and 
after the ne admittas received?, But if the biſhop has in- 
cumbered the church by inſtituting the clerk, before the ne 
admittas iſſued, no guare incumbravit lies; for the biſhop 
hath no legal notice, till the writ of ne admittas is ſerved upon 
him. The patron is therefore left to his guare impedit mere- 
ly ; which, as was before obſerved, now lies (ſince the ſtatute 
of Weltm, 2.) as well upon a recent uſurpation within fix 


months pat, as upon a diſturbance without any uſurpation 
kad. 


Ix the proceedings upon a quare impedit, the plaintiff 
muſt ſet out his title at length, and prove at leaſt one pre- 
lenration i in himſelf, his anceſtors, or thoſe under whom he 
claims; for he muſt recover by the ſtrength of his own 
right, and not by the weakneſs of the defendant's : and he 
muſt alſo ſhew a diſturbance before the action brought“. 
Upon this the biſhop and the clerk uſually diſclaim all title : 
ſave only, the one as ordinary, to admit and inſtitute ; and 
the other as preſentee of the patron, who is left to defend his 
own right. And, upon failure of the plaintiff in making out 
is own title, the defendant is put upon the proof of his, in 
order to obtain judgment for himſelf, if needful. But if the 
right be found for the plaintiff, on the trial, three farther 
points are alſo to be inquired : 1. If the church be full; and, 
if full, then of whoſe preſentation : for if it be of the de- 
fendant's preſentation, then the clerk is removeable by writ 
brought in due time. 2. Of what value the living is: and 
this in order to aſſeſs the damages which are directed to be 
given by the ſtatute of Weſtm. 2. 3. In caſe of plenarty upon 
an uſurpation, whether ſix calendar ® months have paſſed 
between the avoidance and the time of bringing the action: 
for then it would not be within the ſtatute, which permits an 
uſurpation to be deveſted by a quare impedit, brought infra 


F. N. B. 48. z Hob. 199. 
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tempus ſemęſtre. So that plenarty is {till a ſufficient bar in an 
action of guare impedit, brought above fix months after the 
vacancy happens z as it was univerſally by the common law, 
however early the action was commenced, 


Ir it be found that the plaintiff hath the right, and hath 
commenced his action in due time, then he ſhall have judg- 
ment to recover the preſentation 3 and, if the church be full 
by inſtitution of any clerk, to remove him: unleſs it were 
filled pendente lite by lapſe to the ordinary, he not being party 
to the ſuit; in which caſe the plaintiff loſes his preſentation 
pro hac vice, but ſhall recover two years' full value of the 
church from the defendant the pretended patron, as a ſatiſ- 
faction for the turn loſt by his diſturbance : or, in caſe of in- 
ſolvency, the defendant ſhall be impriſoned for two years e. 
But if the church remains {till void at the end of the ſuit, 
then whichever party the preſentation is found to belong to, 
whether plaintiff or defendant, ſhall have a writ direCted to 
the biſhop ad admittendum clericum , reciting the judgment 
of the court, and ordering him to admit and inſtitute the clerk 
of the prevailing party; and, if upon this order he does not 
admit him, the patron may ſue the biſhop in a writ of guare 
non admifit *, and recover ample ſatisfaction in damages, 


BESIDES theſe poſſeſſory actions, there may be alſo had (as 
hath before been incidentally mentioned) a writ of right of 
advowſon, which reſembles other writs of right : the only 
diſtinguiſhing advantage now attending it, being, that it is 
more concluſive than a guare impedit ; fince to an action of 


quare impedlit a FeCOVerF: had in a writ. of right may be pleaded 
in bar, | 


 TaeRE is no limitation with regard to the time within 
which any actions touching advowſons are to be brought; at 
leaſt none later than the times of Richard I and Henry III: 
for by ſtatute 1 Mar. ſt. 2. c. 5. the ſtatute of limitations, 
32 Hen. VIII. c. 2, is declared not to extend to any writ of 
© Stat. Weſtm. 2. 13 Edu, I. c. 3. Y 3. © Ibid. 47. 
4 F, N B. 38. 6 
X | right 
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right of advowſon „ quare impedit, or aſſiſe of darrein preſent- 
ment, or jus patromatus. And this upon very good reaſon; 
becauſe it may very eafily happen that the title to an advowſon 
may not come in queſtion, nor the right have opportunity to 
be tried, within ſixty years; which is the longeſt period of 
limitation aſſigned by the ſtatute of Henry VIII, For fir 
Edward Coke tells us, that there was a parſon of one of his 


churches, that had been incumbent there above fifty years; [ 251 1 


nor are inſtances wanting wherein two ſuccefſive incumbents 
have continued for upwards of a hundred years 8. Had 
therefore the laſt of theſe incumbents been the clerk of a 
uſurper, or had been preſented by lapſe, it would have been 
neceſſary and unavoidable for the patron, in caſe of a diſpute, 
to have recurred back above a century; in order to have ſhewn 
a clear title and ſeiſin by preſentation and admiſſion of the 
prior incumbent. But though, for theſe reaſons, a limitation 
is highly improper with reſpect only to the length of time; 
yet, as the title of advowſons is, for want of ſome limitation 
rendered more precarious than that of anyother hereditament, 
(eſpecially fince the ſtatute of queen Anne hath allowed poſ- 
ſeſſory actions to be brought upon any prior preſentation, 
however diſtant) it might not perhaps be amiſs if a limitation 
were <ſtabliſhed with reſpect ro the number of avoidances; or, 
rather, if a limitation were compounded of the length of time 
and the number of avoidances together : for inſtance, if no 
ſeiſin were admitted to be alleged in any of theſe writs of 
patronage, after ſixty years and three avoidances were paſt. 


In a writ of quare impedit, which is almoſt the only real 
action that remains in common uſe, and alſo in the aſſiſe of 
darrein preſentment, and writ of right, the patron only, and 
not the clerk, is allowed to ſue the diſturber. But, by vir- 
tue of ſeveral acts of parliament, there is one ſpecies of 
preſentations, in which a remedy, to be ſued in the temporal 


F r Inſt. 115. N the latter in 1700, and died in 1751. 

t Two ſucceſſive incumbents of the h Stat. 3 Jac. I. c. 5. 1 W. & M. 
rectory of Chelsfieid cum Farnborough e. 26. 12 Ann. ſt. 2. C. 14. 11 Geo. 
in Kent, continued 101 years; of II. c. 17. 7 


whom the former was admitted in 165c 
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courts, is put into the hands of the clerks preſented, as well 
as of the owners of the advowſon. I mean the preſentation 
to ſuch benefices as belong to Roman catholic patrons; which, 
according to their ſeveral counties, are veſted in and ſecured 
to the two univerſities of this kingdom. And particularly 
by the ſtatute of 12 Ann. ſt 2. c. 14. 5 4. a new method of 


[ 252 ] proceeding is provided; viz. that, beſides the writs of quare 


impedit, which the univerſities as patrons are entitled to 
bring, they, or their clerks, may be at liberty to file a bill 
in equity againft any perſon preſenting to ſuch livings, and 
diſturbing their right of patronage, or his cęſtuy que truſt, or 
any other perſon whom they have cauſe to ſuſpect ; in order 
to compel a diſcovery of any fecret truſts, for the benefit of 
papiſts, in evaſion of thoſe laws whereby this right of advow- 
ſon is veſted in thoſe learned bodies : and alfo (by the ſtatute 
11 Geo. Il. c. 17.) to compel a diſcovery whether any grant 
or conveyance, ſaid to be made of ſuch advowſon, were made 
bona fide to a proteſtant purchaſor, for the benefit of proteſ- 
tants, and for a full conſideration ; without which requiſites 
every ſuch grant and conveyance of any advowſon or avoidance 
is abſolutely null and void, This is a particular law, and 
calculated for a particular purpoſe : but in no inſtance but 
this does the common law permit the clerk himſelf to interfere 
in recovering a preſentation, of which he is afterwards to 
have the advantage. For beſides that he has (as wag before 
obſerved) no temporal right in him till after inſtitution and 
induction; and as he therefore can ſuffer no wrong, is con- 
ſequently entitled to no remedy z this excluſion of the clerk 
from being plaintiff ſeems alſo to ariſe from the very great 
honour and regard which the Jaw pays to his ſacred function, 
For it looks upon the cure of ſouls as too arduous and im- 
portant a taſk to be eagerly ſought for by any ſerious clergy- 
man; and therefore will not permit him to contend openly 
at law for. a charge and truſt, which it preſumes he under- 
takes with diſſidence. 


Bor when the clerk is in full poſſeſſion of the benefice, 
the law gives him the ſame poſſeſſory remedies to recover 


his glebe, his rents, his tithes, and other eccleſiaſtical dues, 


by 
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by writ of entry, aſſiſe, ejectment, debt, or treſpaſs, (as 
the caſe may happen) which it furniſhes to the owners 
of lay property. Yet he ſhall not have a writ of right, nor 
ſuch other ſimilar writs as are grounded upon the mere 
right; becauſe he hath not in him the entire fee and right!“: 
but he is entitled to a ſpecial remedy called a writ of uris 
utrum, which is ſometimes {tiled the parfon's writ of right &, 
being the higheſt writ which he can have!. This lies for a L 253 J 
parſon or a prebendary at common Jaw, and for a vicar by 
ſtatute 14 Edw. III. c. 17. and is in the nature of an aſſiſe, to 
inquire whether the tenements in queſtion are frankalmoign 
belonging to the church of the demandant, or elſe the lay fee 
of the tenant”. And thereby the demandant may recover 
lands and tenements, belonging to the church, which were 
aliened by the predeceſſor ; or of which be was diſſeiſed; or 
which were recovercd againſt him by verdict, confeſhon, or 
default, without praying in aid of the patron and ordnary, ; 
or on which any perſon has intruded fince the predeceflor 8 
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death“. But fince the reſtraining ſtatute of 13 Eliz. c. 10. * 
whereby the alienation of the predeceſſor, or a recovery ſuf- 4 i 
fered by him of the lands of the church, is declared to be ab- N . 
ſolutely void, this remedy is of very little uſe, unleſs where the 1 4 | 
parſon himſelf has been deforced for more than twenty 1] 
years »; for the ſucceſſor at any competent time after Ig 'K 


acceſſion to the beneſice, may enter, or bring an ejectment. 6 
F. N. B. 49. | 0 Regiſtr. 32. 1 | 
e Booth. 221. n F. N. B. 8, 49. 7 
F. N. B. 48. o Booth. 221. 
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CHAPTER THE SEVENTEENT EH. 


or INJURIES PROCEEDING FROM, 
OR AFFECTING, THE CROWN. 


=» 
HA G in the nine preceding chapters conſidered the 


Injuries, or private wrongs, that may be offered by one 
ſubject to another, all of which are redreſſed by the command 
and authority of the king, ſignified by his original writs re- 
turnable in his ſeveral courts of juſtice, which thence derive 
a juriſdiction of examining and determining the complaint; 
I proceed now to inquire into the mode of redreſſing thoſe 
injuries to which the crown itſelf is a party: which injurics 


| are either where the crown is the aggreſſor, and which there- 


re cannot without a ſoleciſm admit of the ſame kind of 
remedy*®; or elſe is the ſufferer, and which then are uſually 
remedied by peculiar forms of proceſs, appropriated to the 
royal prerogative. In treating therefore of theſe, we will 
conſider firſt, the manner of redreſſing thoſe wrongs or in- 
juries which a ſubject may ſuffer from the crown, and then 
of redreſſing thoſe which the crown may receive from a 


ſubject. 


I. Taar the king can do no wrong, is a neceſſary and 
fundamental principle of the Engliſh conſtitution : meaning 
only, as has formerly been obſerved , that, in the firſt place, 
whatever may be amiſs in the conduct of public affairs is not 


® Boe Abr. t. petition. 12. t. prerogativ. 2. b Book I, ch. 7, pag. 243-246. 
9 charge- 


8 8 — — Coy at A 
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chargeable perſonally on the king; nor is he, but his miniſters, 
- accountable for it to the people: and, ſecondly, that the pre- 
rogative of the crown extends not to do any injury; for, 
being created for the benefit of the people, it cannot be ex- 
erted to their prejudice, Whenever therefore it happens, 
that, by miſinformation or inadvertence, the crown hath been 
induced to invade the private rights of any of it's ſubjeQs, 
though no action will lie againſt the ſovereign 4, (for who 
ſhall command the king®?) yet the law hath furniſhed the 
ſubject with a decent and reſpectful mode of removing that 
invaſion, by informing the king of the true ſtate of the matter 
in diſpute: and, as it preſumes that to #now of any injury and 
to redreſs it are inſeparable in the royal breaſt, it then iſſues as 
of courſe in the king's own name, his orders to his judges to 
do juſtice to the party aggrieved. 


Tux diſtance betweenthe ſovereign and his ſubjeCts is ſuch, 
that it rarely can happen that any perſonal injury can imme- 
diately and directly proceed from the prince to any private 
man: and, as it can ſo ſeldom happen, the law in decency 
ſuppoſes that it never will or can happen at all; becauſe it 
feels itſelf incapable of furniſhing any adequate remedy, 
without infringing the dignity and deſtroying the ſovereignty 
of the royal perſon, by ſetting up ſome ſuperior power with 
authority to call him to account. The inconveniency there- 
fore of a miſchief that is barely poſſible, is (as Mr. Locke has 
obſerved f) well recompenſed by the, peace of the public and 
ſecurity of the government, in the perſon of the chief magi- 
ſtrate being ſet out of the reach of coercion. But injuries to 
the rights of property can ſcarcely be committed by the crown 
without the intervention of it's officers; for whom the law 
in matters of right entertains no reſpect or delicacy, but 
furniſhes various methods of detecting the errors or miſcon- 
duct of thoſe agents, by whom the king has been deceived, 
and induced to do a temporary injuſtice. 

© Plowd. 487. e Finch, L. 33. 

4 Jenkins. 78. f on Gov. p. 2. $205. 
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Tarr common law methods of obtaining poſſeſſion or re- 
ſtitution from the crown, of either real or perſonal property, 
are, 1. By petition de droit, or petition of right, which is ſaid 
to owe it's original to king Edward the firſt s. 2. By monflrans 
de droit, manifeſtation or plea of right: both of which may be 
preferred or proſecuted either in the chancery or exchequer h. 
The former is of uſe, where the king is in full poſſeſſion of 
any hereditaments or chattels, and the petitioner ſuggeſts ſuch 
a right as controverts the title of the crown, grounded on 
facts diſcloſed in the petition itſelf ; in which caſe he mult be 
careful to fate truly the whole title of the crown, otherwiſe 
the petition ſhall abate ': and then, upon this anſwer being 
endorſed or underwritten by the king, /t droit fait al partie, 
(let right be done to the party) a commiſſion ſhall iſſue 
to inquire of the truth of this ſuggeſtion &: after the return 
of which, the king's attorney is at liberty to plead in bar; 
and the merits ſhall be determined upon iſſue or demurrer, 
as in ſuits between ſubject and ſubject. Thus, if a diſſeiſor 
of lands, which are holden of the crown, dies ſeiſed with» 
out any heir, whereby the king is prima facie entitled to the 
lands, and the poſſeſſion is caſt on him either by inqueſt of 
oſhce, or by act of law without any olhce found; now the 
diſſciſee ſhall have remedy by petition of right, ſuggeſting 
the title of the crown, and his own ſuperior right before the 
diſſeiſin madel. But where the right of the party, as well as 
the right of the crown, appears upon record, there the party 
ſhall have mon/{rans de droit, which is putting in a claim of 
right grounded on faQts already acknowleged and eſtabliſh- 
ed, and praying the judgment of the court, whether upon 
thoſe facts the king or the ſubject hath the right. As if, in 
the caſe before ſuppoſed, the whole ſpecial matter is found 
by an inqueſt of office, (as well the difleifin, as the dying 
without any heir) the party grieved ſhall have morffrans de 
droit at the common law m. But as this ſeldom happens, and 


Bro. Abr. t. prereg. 2 Fitz, Abr. j Stat. Tr. vi. 134. 


t. error. 8. k Skin. 608. Raft. Entr. 461. 
hd Skin. 609. I Bro. Abr. t. petition. 20. 4 Rep. 58. 
i Finch. L. 256. ni 4 Rep. 55. 


the 
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the remedy by petition was extremely tedious and expenſive, 
that by monflrans was much enlarged and rendered almoſt 
univerſal by ſeveral ſtatutes, particularly 36 Edw. III. c. 13. 
and 2 & 3 Edw. VI. c 8. which alfo allow inquiſitions of 
oſhce to be traverſed or denied, wherever the right of a ſub- 
ject is concerned, except in a very few caſes®, "Theſe pro- 
ceedings are had in the petty bag office in the court of chan- 
cery: and, if upon either of them the right be determined 
againſt the crown, the judgment is, quod manus domini regis 
amoveantur et poſſefſio reſtituatur petenti, ſalvo jure domini 
regis”; which laſt clauſe is always added to judgments againſt 
the king , to whom no Jaches is ever imputed, and whoſe 
right (till ſome late ſtatutes 4) was never defeated by any 
limitarion or length of time. And by ſuch judgment the 
crown is inſtantly out of poſſeſhon* ; ſo that there needs not 
the indecent interpoſition of his own officers to transfer the 
ſeilin from the king to the party aggrieved, 


II. Tur methods of redreſſing ſuch injuries as the crown 
may receive from the ſubject are, 


1, By ſuch uſual common law aCtions, as are conſiſtent 
with the royal prerogative and dignity. As therefore the king, 


by reafon of his legal ubiquity, cannot be difſeiſed or diſpoſ- | 


ſeſſed of any real property which is once veſted in him, he 
can maintain no action which ſuppoſes a diſpoſleſſion of the 
plaintiff; ſuch as an aſſiſe or an ejectmentꝰ: but he may bring 
a quare impedit ©, which always ſuppoſes the complainant to be 
ſeiſed or poſſeſſed of the adyowſon : and he may proſecute this 
writ, like every other by him brought, as well in the king's 
bench“ as the common pleas, or in whatever court he pleaſes. 
So too, he may bring an action of treſpaſs for taking away his 
goods; but ſuch actions are not uſual (though in {trictyeſs 
maintainable) for breaking his cloſe, or other injury done 
upon his foil or poſſeſſion v. It would be equally tedious 


a Skin. 608. s Bro Abr. t. prerogative. 89. 

® 2 Inſt. 69 5. Raſt. Entr. 463. t F. N. B. 32. 

5 Finch. L. 460. u Dyverſite de courtes. c. bank le rey. 

Q 21 Jac. I. c. 2. 9 Geo. III. c. 16. w Bro. Abr. t. prerig· 130. F. N. B. 90 
7 Finch. L. 459. Year bock. 4 Hen. IV. 4. 
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and difficult, to run through every minute diſtinction that 


. might be gleaned from our antient books with regard to this 


matter; nor is it in any degree neceſſary, as much eaſier 
and more. effeCtual remedies are uſually obtained by ſuch 


prerogative modes of proceſs, as are peculiarly confined to 
the crown. 


2. SUCH is that of inquiſition or inqueſt of office : which is 


an inquiry made by the king's officer, his ſheriff, coroner, 


or eſcheator, virtute gicii, or by writ to them ſent for that 
purpoſe, or by commiſhoners ſpecially appointed, concerning 
any matter that entitles the king to the poſſeſſion of lands or 


tenements, goods or chattels*. 'This is done by a jury of 


no determinate number; being either twelve, or leſs, or 
more. As, to inquire, whether the king's tenant for life 
died ſeiſed, whereby the reverſion accrues to the king: whe- 
ther A, who held immediately of the crown, died without 
heirs z in which caſe the lands belong to the king by eſcheat: 
whether B be attainted of treaſon ; whereby his eſtate is for- 
feited to the crown: whether C, who has purchaſed lands, 
be an alien; which is another cauſe of forfeiture : whether 
D be an idiot @ nativitate ; and therefore, together with his 


lands, appertains to the cuſtody of the king : and other queſ- 


tions of like import, concerning both the circumſtances of 
the tenant, and the value or identity of the lands. Theſe 
inqueſts of office were more frequently in practice than at 
preſent, during the continuance of the military tenures 


amongſt us: when, upon the death of every one of the 


king's tenants, an inqueſt of office was held, called an in- 
quifitio poſt mortem, to inquire of what lands he died ſeiſed, 
who was his heir, and of what age, in order to entitle the 
king to his marriage, wardſhip, relief, primer-ſeiſin, or other 
advantages, as the circumſtances of the caſe might turn out. 
To ſuperintend and regulate theſe inquiries the court of wards 
and hveries was inſtituted by ſtatute 32 Hen, VIII. c. 46. 
which was aboliſhed at rhe reſtoration of king Charles the 
ſecond, together with the oppreſſive tenures upon which it 
was founded, 
5 * Finch. L. 323, 4, 5» 
Wirn 
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W1TH regard to other matters, the inqueſts of office {till 
remain in force, and are taken upon proper occaſions ; being 
extended not only to lands, but alſo to goods and chattels 
perſonal, as in the caſe of wreck, treaſure-trove, and the 
like; and eſpecially as to forfeitures for offences. For every 
jury which tries a man for treaſon or felony, every coroner's 
inqueſt that ſits upon a felo de ſe, or one killed by chance- 
medley, is, not only with regard to chattels, but alſo as to real 
intereſts, in all reſpects an inqueſt of office: and if they find 
the treaſon or felony, or even the flight of the party accuſed, 
(though innocent) the king is thereupon, by virtue of this 
Mee found, entitled to have his forfeitures ; and alſo, in the 
caſe of chance-medley, he or his grantees are entitled to ſuch 
things by way of deodand, as have moved to the death of the 


party. 


THESE inqueſts of office were deviſed by law, as an authen- 
tic means to give the king his right by ſolemn matter of re- 
cord; without which he in general can neither take, nor part 
from any thing 7. For it is a part of the liberties of Eng- 
land, and greatly for the ſafety of the ſubject, that the king 
may not enter upon or ſeiſe any man's poſſeſſions upon bare 
ſurmiſes without the intervention of a jury z. It is however 
particularly enacted by the ſtatute 33 Hen. VIII. c. 20. that, 
in caſe of attainder for high treaſon, the king ſhall have the 
forfeiture inſtantly without any inquiſition of office. And, as 
the king hath (in general) no title at all to any property of this 
fort before office found, therefore by the ſtatute 18 Hen. VI. 
e. 6. it was enacted, that all letters patent or grants of lands 
and tenements before office found, or returned into the ex- 
chequer, ſhall be void. And, by the bill of rights at the 
revolation, 1 W. & M. ſt. 2. c. 2. it is declared, that all 
grants and promiſes of fines and forfeitures of particular per- 
ſons before conviction (which is here the inqueſt of office) 

are illegal and void z which indeed was the law of the land in 
the reign of — the third *, 


Finch. L. 82. *a 2 Joſt, 48. 
2 Gilb, hiſt, exch. 132. Hob. 347. 
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Wrru regard to real property, if an office be found for 
the king, it puts him in immediate pofſeſhon, without the 
trouble of a formal entry, provided a ſubject in the like caſe 
would have had a right to enter; and the king ſhall receive 
all the meſne or intermediate profits from the time that his 
title accrued *®. As on the other hand, by the articuli ſuper 
cartat*®, if the king's eſcheator or ſheriff ſeiſe lands into the 
king's hand without cauſe, upon taking them out of the 
king's hand again, the party ſhall have the meſne profits 
reſtored to him. 


Ix order to avoid the poſſeſſion of the crown, acquired by 
the finding of ſuch office, the ſubject may not only have his 
petition of right, which diſcloſes new facts not found by the 
office, and his mon/trans de droit, which relies on the facts 
as found; but alſo he may (for the moſt part) :raverſe or 
deny the matter of fact itſelf, and put it in a courſe of trial 
by the common law proceſs of the court of chancery : yet 
ſtill, in ſome ſpecial cafes, he hath no remedy left but 2 


mere petition of right*, Theſe traverſes, as well as the 


monſtrans de droit, were greatly enlarged and regulated for 
the benefit of the ſubjeCt, by the ſtatutes before- mentioned, 
and others. And in the traverſes thus given by ſtatute, 
which came in the place of the old petition of right, the 
party traverſing is conſidered as the plaintiff ; and muſt 
therefore make out his own title, as well as impeach that 
of the crown, and then ſhall have judgment quod manus do- 
mini regis amoveantur, Oc. 


3. Wur kk the crown hath unadviſedly granted any thing 
by letters patent, which ought not to be granted *, ar where 
the patentee hath done an act that umounts to a forfeiture of 


C261] the grant", the remedy to repeal the patent is by writ of ſcire 


facias in chancery i. This may be brought either on the part 


d Finch. L. 32 6, 326. f Law of viſt priut. 201, 203. 
© 28 Edw. I. Rt. 3. c. 19. e See book II. ch. 41 
q Finch, Lo 324+ h Dyer. 198. 


e Stat. 34 Edw. III c. 13. 36 Edw. i 2 Lev. 220. 4 laſt, 88. 
III. c. 13. 2 3 Edw. VI. c. 2. | | 
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of the king, in order to reſume the thing granted ; or, if the 
grant be injurious to a ſubject, the king is bound of right to 
permit him (upon his petition) to uſe his royal name for 
repealing the patent in a ſcire faciat k. And fo alſo, if, upon 
office untruly found for the king, he grants the land over to 
another, he who is grieved thereby, and traverſes the office 
itſelf, is entitled before iffue joined to a ſcire facias againſt the 
patentee, in order to avoid the gtant !, 


4. AN information on behalf of the crown, filed in the ex- 
chequer by the king's attorney general, is a method of ſuit 
for recovering money or other chattels, or for obtaining ſa- 
tisfaction in damages for any perſonal wrong * committed in 
the lands or other poſſeſſions of the crown. It differs from 
an information filed in the court of king's bench, of which 
we ſhall treat in the next book; in that hig is inſtituted to 
redreſs a private wrong, by which rhe property of the crown 
is affected; hut is calculated to puniſh ſome public wrong, 
or heinous miſdemeſnor in the defendant. It is grounded on 
no writ under ſeal, but merely on the intimation of the king's 
officer the attorney-general, who ** gives the court to under- 
« {tand and be informed of” the matter in queſtion : upon 
which the party 18 put to anſwer, and trial is had, as in ſuits 
between ſubject and ſubject, The moſt uſual informations 
are thoſe of intruſion and debt: intrufton, for any treſpaſs com- 
mitted on the lands of the crown“, as by entering thereon 
without title, holding over after a leaſe is determined, taking 
the profits, cutting down timber, or the like; and debt, upon 
any contract for monies due to the king, or for any forfeiture 
due to the crown upon the breach of a penal ſtatute. This is 
moſt commonly uſed to recover ſorfeĩtures occaſioned by tranſ- 
greſſing thoſe laws, which are enacted for the eſtabliſhment 
and ſupport of the revenue: others, which regard mere mat- 
ters of police and public convenience, being uſually left to 
be inforced by common informers, in the qui tam informa- 


K 2 Ventr. 344. n Cro. Jac. 212. 1 Leon. 48. Sa- 
Bro. Ar. t. ſtire facias. 69. 185. vil. 49. 
m Moor. 375. 
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tions or actions, of which we have formerly ſpoken ». But 
after the attorney-general has informed upon the breach of a 
penal law, no other information can be received 7. There 
is alſo an information in rem, when any goods are ſuppoſed 
to become the property of the crown, and no man appears to 
claim them, or to diſpute the title of the king. As antiently 
in the caſe of treaſure-trove, wrecks, waifs, and eſtrays, 
ſeiſed by the king's officer far his uſe. Upon ſuch ſeiſure an 
information was uſually filed in the king's exchequer, and 
thereupon a proclamation was made for the owner (if any) 
to come in and claim the effects; and at the ſame time there 
iſſued a commiſſion of appraiſement to value the goods in the 
officer's hands: after the return of which, and a ſecond pro- 
clamation had, if no claimant appeared, the goods were ſup- 
poſed derelict, and condemned to the uſe of the crown, 
And when, in later times, forfeitures of the goods themſelves, © 
as well as perſonal penalties on the parties, were inflicted by 
act of parliament for tranſgreſhons againſt the laws of the 
cuſtoms and exciſe, the ſame proceſs was adopted in order 
to ſecure ſuch forfeited goods for the public uſe, though the 
offender himſelf had eſcaped the reach of juſtice. 
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5. A wriT of quo warrants is in the nature of a writ of 

Tight for the king, againſt him who claims or uſurps any 

office, franchiſe, or liberty, to inquire by what authority he 

ſupports his claim, in order to determine the right", It lies 

alſo in caſe of non-uſer or long neglect of a franchiſe, or 

miſ-uſer or abuſe of it; being a writ commanding the de- 

fendant to ſhew by what warrant he exerciſes ſuch a fran- 

chiſe, having never had any grant of it, or having forfeited 

it by neglect or abuſe. This was originally returnable before 

the king's juſtices at Weſtminſter* ; but afterwards only 

[ 263 J before the juſtices in eyre, by virtue of the ſtatutes of 9 
warranto, 6 Edw. I. c. 1. and 18 Edw. I. ſt. 2. t but fince 
thoſe juſtices have given place to the king's temporary com- 
miſſioners of aſſiſe, the judges on the ſeveral circuits, this 
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branch of the ſtatutes hath loſt it's effect a; and writs of quo 

warrants (if brought at all) muſt now be proſecuted and de- 

termined before the king's juſtices at Weſtminſter: And in 

caſe of judgment for the defendant, he ſhall have an allow- 

ance of his franchiſe z but in caſe of judgment for the king, 
for that the party is entitled to no ſuch franchiſe, or hath 
diſuſed or abuſed it, the franchiſe is either ſeiſed into the king's 
hands, to be granted out again to whomever he ſhall pleaſe z 
or, if it be not ſuch a franchiſe as may ſubſiſt in the hands of 
the crown, there is metely judgment of onſter, to turn out 
the party who uſurped it “. 
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Tux judgment on a writ of que warranto (being in the 
nature of a writ of right) is final and concluſive even againſt 
the crown *. Which, together with the length of it's pro- 
ceſs, probably occaſioned that diſuſe into which it is now It 
fallen, and introduced a more modern method of proſecution, * 
by information filed in the court of king's bench by the attor- 
ney-general, in the nature of a writ of quo warranto ; wherein 
the proceſs is ſpeedier, and the judgment not quite fo deciſive; 
This is properly a criminal method of proſecution; as well 
to puniſh the uſurper by a fine for the uſurpation of the fran- 
chiſe, as to ouſt him, or ſeiſe it for the crown: but hath 
long been applied to the mere purpoſes of trying the civil 
right, ſeiſing the franchiſe, or ouſting the wrongful poſſeſſor: 
the fine being nominal only. 


Dvxixs the violent proceedings that took place in the lat- 
ter end of the reign of king Charles the ſecond, it was among 
other things thought expedient to new-model moſt of the cor- 
poration towns in the kingdom ; for which purpoſe many of 
thoſe bodies were perſuaded to ſurrender their charters, and [ 264 
informations in the nature of quo warranto were brought 
againſt others, upon a ſuppoſed, or frequently a real, for- 
feiture of their franchiſes by neglect or abuſe of them. And 
the conſequence was, that the liberties of moſt of them were 


v 2 Inſt. 498. * 1 Sidd. 86. 2 Show, 47. 12 Mod; 
| WCto. Jac, 259. 1 Show. 280. 225. | 
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ſeiſed into the hands of the king, who granted them freſh 
charters with ſuch alterations as were thought expedient 
and, during their ſtate of anarchy, the crown named all their 
magiſtrates. This exertion of power, though perhaps in 
ſummo jure it was for the moſt part ſtrictly legal, gave a great 
and juſt alarm; the new-modelling of all corporations being 
a very large ſtride towards eſtabliſhing arbitrary power; and 
therefore it was thought neceſſary at the revolution to bridk 
this branch of the prerogative, at leaſt ſo far as regarded the 
metropolis, by ſtatute 2 W. & M. c. 8. which enacts, that 
the franchiſes of the city of London ſhall never hereafter be 


ſeiſed or forejudged for any forfeiture or miſdemeſnor what- 
ſoever. 


Tunis proceeding is however now applied to the deciſion 
of corporation diſputes between party and party, without any 
intervention of the prerogative, by virtue of the ſtatute 9 Ann. 
e. 20. which permits an information in nature of quo war- 
ranto to be brought with leave of the court, at the relation of 
any perſon deſiring to proſecute the fame (who is then ſtiled 
the relator ) againſt any perſon uſurping, intruding into, or 
unlawfully holding any franchiſe or office in any eity, bo- 
rough, or town corporate; provides for it's fpeedy determi- 
nation; and direCts that, if the defendant be convicted, 
judgment of ouſter (as well as.a fine) may be given againſt 
him, and that the relator ſhall pay or receive colts actording 

to the event of the ſuit (1). 


wy 


(1) This ſtatute, with regard to coſts, extends only to caſes 
where the title of a perſon to be a corporate officer, as mayor, 


bailiff, or freeman, is in queſtion z. but an information to try the 


right of holding a court 1s not within it, but ſtands upon the com- 
mon law only, and being a proſecution in the name of the king, 
no coſts are given. 1 Burr, 402. 

The court of king's bench having a diſcretionary power of 
granting informations in the nature of quo awarranto, had long ago 
eſtabliſhed a general rule to guide their diſcretion, viz. not to allow 
in any caſe an information in the nature of guo warrants againſt a 

der 


* 
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6. Tux writ of mandamus? is alſo made by the ſame ſtatute 
9 Ann. c. 20. a moſt full and effectual remedy, in the firſt 
place, for refuſal of admiſhon where a perſon is entitled to 
an office or place in any ſuch corporation; and, ſecondly, 
for wrongful removal, when a perſon is legally poſſeſſed. 
Theſe are injuries, for which though redreſs for the party in- | 265 J 
tereſted may be had by aſſiſe, or other means, yet as the fran- 
chiſes concern the public, and may affect the adminiſtration 
of juſtice, this prerogative writ alſo iſſues from the court of 
king's bench; commanding, upon good cauſe ſhewn to the 
court, the party complaining to be admitted or reſtored to 
his office. And the ſtatute requires, that a return be imme- 
diately made to the firſt writ of mandamus; which return may 
be pleaded to or traverſed by the proſecutor, and his anta- 
goniſt may reply, take iſſue, or demur, and the ſame pro- 
ceedings may be had, as if an aCtion on the caſe had been 
brought, for making a falſe return: and, after judgment ob- 
tained for the proſecutor, he ſhall have a peremptory writ of 
mandamus to compel his admiſſion or reſtitution z which lat- 
ter (in caſe of an action) is effected by a writ of reſtitution :. 
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perſon who had been twenty- years in the poſſeſſion of his franchiſe ; 
but having reaſon to conſider this too extenſive a limit, they re- 
ſolved upon a new rule, wiz. not to allow ſuch an information 
againſt 2ny perſon who had been ſix years in poſſeſſion. 4 T. R. 
284. 

But the legiſlature thinking this too ſudden a change in the prac- 
tice of the court, and becauſe it did not extend to informations 
filed by the attorney-general, enacted by 32 Geo. III. c. 58. that 
to any information in the nature of quo warranto, for the exerciſe 
of any corporate office or franchiſe, the defendant might plead 
that he had been in poſſeſſion of, or had executed, the office for 
fix years or more. And that no defendant ſhould be affected by 
any defect in the title of the perſon from whom he derived his 
Tight and title, if that perſon had been in the undiſturbed exerciſe 
of his office or franchiſe ſix years previous to the filing of the in- 
formation, 
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So that now the writ of mandamus, in caſes within this ſta. 
tute, is in the nature of an action: whereupon the party 
applying and ſucceeding may be entitled to colts, in cafe it 
be the franchiſe of a citizen, burgeſs, or freeman * ; and alſo, 
in general, a writ of error may be had thereupon b. 


Tris writ of mandamus may alſo be iſſued, in purſuance 
of the ſtatute 11 Geo. I. c. 4. in caſe within the regular time 
no election ſhall be made of the mayor or other chief officer. 
of any city, borough, or town corporate, or (being made) 
it ſhall afterwards become void; requiring the eleQors to 
proceed to election, and proper courts to be held for admitting 
and ſwearing in the magiſtrates ſo reſpectively choſen, 


We: have now gone through the whole circle of civil in- 
juries, and the redreſs which the laws of England have 
anxiouſly provided for each. In which the ſtudent cannot 
but obſerve, that the main difaculty which attends their diſ- 
cuſſion ariſes from their great variety, which is apt at our firſt 
acquaintance to breed a confufion of ideas, and a kind of 
diſtraction in the memory: a difficulty not a little increaſed 
by the very immethodical arrangement, in which they are de- 
livered to us by our antient writers, and the numerous terms 
of art in which the language of our anceftors has obſcured 
them. Terms of art there will unayoidably be in all ſciences; 
the eaſy conception and thorough comprehenſion of which 
muſt depend upon frequent and familiar ufe : and the more 
ſubdivided any branch of ſcience is, the more terms mult be 
uſed to expreſs the nature of thefe ſeveral ſubdiviſtons, and 
mark out with ſufficient preciſion the ideas they are meant to 
convey. But I truſt that this difficulty, however great it 
may appear at firſt view, will ſhrink to nothing upon a nearer 
and more frequent approach; and indeed be rather advanta- 
geous than of any diſſervice, by tmprinting on the ſtudent's 
mind a clear and diſtinct notion of the nature of theſe ſeveral 
xemedies. And, ſuch as it is, it ariſes principally from the 


o Stat. 12 Ce. III. C. 21, b 1 P. Was. 351. 
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excellence of our Engliſh laws ; which adapt their redrefs 
exactly to the circumſtances of the injury, and do not furniſh 
one and the fame action for different wrongs, which are im- 
poſſible to be brought within one and the ſame deſeription: 
whereby every man knows what ſatisfaction he is entitled to 
expect from the courts of juſtice, and as little as poſſible is 
left in the breaſt of the judges, whom the law appoints to ad- 


b 

: miniſter, and not to preſcribe the remedy. And I may ven- 

er ture to affirm, that there is hardly a poſſible injury, that can 

e) be offered either to the perſon or property of another, for is 

0 which the party injured may not find a remedial writ, con- + 

lp ceived in ſuch terms as are properly and ſingularly adapted | i 
to his own particular grievance, | | 

h In the ſeveral perſonal actions which we have curſorily if g 

e explained, as debt, treſpaſs, detinue, action on the caſe, and k 

n the like, it is eaſy to obſerve how plain, perſpicuous, and ſim- ; 4 U 

E ple the remedy is, as chalked out by the antient common law. 11 

: In the methods preſcribed for the recoveryof landed and other 1 

f permanent property, as the right is more intricate, the feodal % 


Ty 
— Go, 
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or rather Norman remedy by real actions is ſomewhat more 
complex and difficult, and attended with ſome delays. And 
ſince, in order to obviate thoſe diſſiculties, and retrench thoſe 
delays, we have permitted the rights of real property to be [ 267 ] 
drawn into queſtion in mixed or perſonal ſuits, we are (it 
muſt be owned) obliged to have recourſe to ſuch arbitrary 
fictions and expedients, that unleſs we had developed their 
principles, and traced out their progreſs and hiſtory, our 
preſent ſyſtem of remedial juriſprudence (in reſpect of landed 
property) would appear the moſt intricate and unnatural 
that eyer was adopted by a free and enlightened people, 
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Bur this intricacy of our legal proceſs will be found, when 
attentively conſidered, to be one of thoſe troubleſome, but 
not dangerous, evils, which have their root in the frame of 
our conſtitution, and which therefore can never be cured, 
without hazarding every thing that is dear to us. In abſo- 
lute governments, when new arrangements of property and 
. U 3 _ a gradual 
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2 gradual change of manners have deſtroyed the original 
ideas, on which the laws were deviſed and eſtabliſhed, the 
prince by his edit may promulge a new code, more ſuited 
to the preſent emergencies. But when laws are to be framed 
by popular aſſemblies, even of the repreſentative kind, it is 
too Herculean a taſk to begin the work of legiſlation afreſh, 
and extract a new ſyſtem from the diſcordant opinions of 
more than five hundred counſellors. A ſingle legiſlator or 
an enterprizing ſovereign, a Solon or Lycurgus, a Juſtinian 
or a Frederick, may at any time form a conciſe, and perhaps 
an uniform, plan of juſtice : and evil betide that preſump- 
tuous ſubject who queſtions it's wiſdom or utility. But 
who, that is acquainted with the difficulty of new-modelling 
any branch of our ſtatute laws (though relating but to roads 
or to pariſh ſettlements) will conceive it ever feaſible to alter 
any fundamental point of the common law, with all it's ap- 
pendages and conſequents, and ſet up another rule in it's 
ſtead ? When therefore, by the gradual influence of foreign 
trade and domeſtic tranquillity, the ſpirit of our military 
tenures began to decay, and at length the whole ſtructure 
was removed, the judges quickly perceived that the forms 
and delays of the old feodal actions (guarded with their ſe- 
veral outworks of effoins, vouchers, aid-prayers, and a hun- 
dred other formidable intrenchments) were ill ſuited to that 
more ſimple and commercial mode of property which ſuc- 
ceeded the former, and required a more ſpeedy deciſion of 
right, to facilitate exchange and alienation. Yet they wiſely 
avoided ſoliciting any great legiſlative revolution in the old 
eſtabliſhed forms, which might have been productive of con- 
ſequences more numerous and extenſive than the moſt pene- 
trating genius could foreſee; but left them as they were, to 
languiſh 1 in obſcurity and oblivion, and endeavoured by a ſe- 
ries of minute contrivances to accommodate ſuch perſonal 
actions, as were then in uſe, to all the moſt uſeful purpoſes 
of remedial juſtice : and where, through the dread of inno- 
vation, they heſitated at going ſo far as perhaps their good 
ſenſe would have prompted them, they left an opening for 
the more liberal and enterprizing judges, who have ſate in 

our 
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al our courts of equity, to ſhew them their error by ſupplying 
ie the omiſſions of the courts of Naw. And, ſince the new ex- 
p pedients have been refined by the praCtice of more than a 


century, and are ſufficiently known and underſtood, they in 
general anſwer the purpoſe of doing ſpeedy and ſubſtantial 
juſtice, much better than could now be effected by any great 
fundamental alterations. The only difficulty that attends 
them ariſes from their fictions and circuities : but, when once 
we have diſcovered the proper clew, that labyrinth is eaſily 
pervaded. Our ſyſtem of remedial law reſembles an old Go- 
thic caſtle, erected in the days of chiyalry, but fitted up for 
a modern inhabitant. The moated ramparts, the embattled 
towers, and the trophied halls, are magnificent and vene- 
rable, but uſeleſs, and therefore neglected. The inferior 
apartments, now accommodated to daily uſe, are cheerful 
and commodious, though their approaches may be wind- 
ing and difficult. 
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In this part of our diſquiſitions I however thought it my 
duty to unfold, as far as intelligibly I could, the nature of 
theſe real actions, as well as of perſonal remedies, And this 
not only becauſe they are ſtill in force, ſtill the law of the 
land, though obſolete and diſufed ; and may perhaps, in 
their turn, be hereafter with ſome neceſſary corrections called 
out again into common uſe ; but alfo becauſe, as a ſenſible 
writer has well obſerved *, © whoever conſiders how great a [ 269 WH 
« coherence there is between the ſeveral parts of the law, {4 
te and how much the reaſon of one caſe opens and depends 
upon that of another, will I preſume be far from thinking 
e any of the old learning uſeleſs, which will ſo much con- 

« duce to the perfect underſtanding of the modern.” And 
beſides I ſhould have done great injuſtice to the founders of 
our legal conſtitution, had I led the ſtudent to imagine, that , 
the remedial inſtruments of our law were originally contrived 
in ſo complicated a form, as we now preſent them to his view: 
had I, for inſtance, entirely paſſed over the direct and obvious 
remedies by aſſiſes and writs of entry, and only laid before 
him the modern method of proſecuting a writ of ejectment. 
2 Hawk. Abr. Co. Litt. pte. | 
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CHAPTER THE EIGHTEENTH. 


or Trs PURSUIT or REMEDRFFs 
BY ACTION; AND FIRST, OF THE 
ORIGINAL WRIT. 


AVING, under the head of red;2/r by fuits in courts, 

pointed out in the preceding pages, in the ſirſt place, 
the nature and ſeveral ſpecies of courts of juſtice, wherein 
remedies are adminiſtered for all ſorts of private wron 855 and, 
in the ſecond place, ſhewn ro which of theſe courts in par- 
ticular application muſt be made for redreſs, according to 
the diſtinction of injuries, or, in other words, what wrongs 
are cognizable by one court, and what by another; I pro- 
ceeded, under the title of injuries cognizable by the courts of 
common law, to define and explain the ſpecifical remedies by 
aCtion provided for every poſſible degree of wrong or injury; 
as well ſuch remedies as are dormant and out of uſe, as thoſe 
which are in every day's praCtice, apprehending that the rea- 
ſon of the one could never be clearly comprehended, without 
ſome acquaintance with the other : and, I am now, in the 
laſt place, to examine the manner in which theſe ſcyeral re- 
medies are purſued and applied, by action in the courts of 
common law ; to which I ſhall afterwards ſubjoin a brief ac- 
count of the proceedings in courts of equity. 


Ix treating of remedies by action at common law, I ſhall 
confine myſelf to the modern method of practice i in our courts 
of judicature. For, though I thought it neceſſary to throw 
put a few obſervations on the nature of real actions, how- 

ever 
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ever at preſent diſuſed, in order to demonſtrate the coherence 
and uniformity of our legal conſtitution, and that there was 
no injury ſo obſtinate and inveterate, but which might in 
the end be eradicated by ſome or other of thoſe remedial 
writs; yet it would be too irkſome a taſk to perplex both my 
readers and myſelf with explaining all the rules of proceed- 
ing in theſe obſolete actions, which are frequently mere 
poſitive eſtabliſhments, the forma et figura judicii, and con- 
duce very little to illuſtrate the reaſon and fundamental 
grounds of the law. Wherever I apprehend they may at 
all conduce to this end, I ſhall endeavour to hint at them 


incidentally. 


WHarT therefore the ſtudent may expect in this and the 
ſucceeding chapters, is an account of the method of pro- 
ceeding in and proſecuting a ſuit upon any of the perſonal 
writs we have before ſpoken of, in the court of common pleas 
at Weſtminſter ; that being the court originally couſtituted 
for the proſecution of all civil actions. It is true that the 
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courts of king's bench and exchequer, in order, without in- 
trenching upon antient forms, to extend their remedial in- 
fluence to the neceſſities of modern times, have now obtained 
a concurrent juriſdiction and cognizance of very many civil 
ſuits : but, as cauſes are therein conducted by much the fame 
advocatesand attorneys, and the ſeveral courts and their judges 
have an entire communication with each other, the methods 
and forms of proceeding are in all material reſpects the ſame 
in all of them. So that, in giving an abſtract or hiſtory® of 
the progreſs of a ſuit through the court of common pleas, we 
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In deducing this hiſtory the ſtudent 
muſt not expect authorities to be con- 
ſtantly cited; as practical knowledge is 
not o much to be learned from any books 
of law, as from experience and attend- 
ance on the courts, The compiler muſt 
therefore be frequently obliged to rely 
upon his own obſervations z which in 
g-neral he hath been ſtudious to avoid 
where thoſe of any other might be had. 
To accompany and illuſtrate theſe re- 
marks, ſuch gentlemen as are deſigned 


for the profeſſion will find it neceſfary to 
peruſe the books of entrics, antient and. 
modern; which are tranſcripts of pro- 
ceedings thathave been had in ſome parti - 
cular actions. A book or two of technical 
learning will alſo be found very conveni- 
ent; from which a man of a liberal edu. 
cati n and :olcrable underſtanding may. 
glean pre re nata as much as is ſufficient 
for his purpoſe. Theſe books of practice, 
as they are called, are all pretty much 
on a level, in point of compoſition and 
ſolid 
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ſhall at the ſame time give a general account of the proceed- 
ings of the other two courts ; taking notice, however, of any 
conſiderable difference in the local practice of eech. And 
the ſame abſtract will moreover afford us ſome general idea 
of the conduct of a cauſe in the inferior courts of common 
law, thoſe in cities and boroughs, or in the court-baron, or 
hundred, or county court: all which conform (as near as 
may be) to the example of the ſuperior tribunals, to which 
their cauſes may probably be, in ſome ſtage or other, re- 
moved. 


THE moſt natural and perſpicuous way of conſidering the 
ſubje& before us will be (I apprehend) to purſue it in the 


order and method wherein the proceedings themſelves follow 


each other; rather than to diſtract and ſubdivide it by any 
more logical analyſis. The general therefore and orderly 
parts of a ſuit are theſe 3 1. The original writ : 2. The pro- 
ceſs: 3. The pleadings: 4. The iſſue or demurrer : 5. The 
trial: 6. The judgment, and it's incidents: 7. The proceed- 
ings in nature of appeals: 8. The execution. 


FirsT, then, of the original, or original writ; which is 
the beginning or foundation oggthe ſuit. When a perſon 
hath received an injury, and thinks it worth his while to de- 
mand a ſatisfaction for it, he is to conſider with himſelf, or 
take advice, what redreſs the law has given for that injury; 
and thereupon is to make application or ſuit to the crown, 
the fountain of all juſtice, for that particular ſpecific remedy 
which he is determined or adviſed to purſue. As, for money 
due on bond, an action of debt; for goods detained without 
force, an action of detinue or trover, or, if taken with force, 
an action of zreſþaſs vi et armis ; or to try the title of lands, 


ſolid inſtruction; ſo that that which moſt groſsly by ignorant or careleſs tran- 


bears the lateſt edition is uſually the beſt. 
ButGilbert'sbifteryand practice ef thecourt 
of common pleas is a book of a very differ- 
ent ftamp; and though (like the reſt 
of his poſthumous works) it has ſuffered 


ſcribers, yet it has traced out the reaſon 
of many parts of our modern practice, 
from the ſeodal inftitutions and the pri- 
mitive conſtruction of our courts, in 2 
moſt clear and ingenious manner. 


a writ 
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a zwrit of entry or action of treſpaſs in ejeFment ; or, for any 

conſequential injury received, a ſpecial action onthe caſe. To 

this end he is to ſue out, or purchaſe by paying the ſtated 

fees, an original, or original writ, from the court of chancery, 
which is the officina juſtitiae, the ſhop or mint of juſtice, 

wherein all the king's writs are framed. It is a mandatory 

letter from the king in parchment, ſealed with his great ſeal *, 

and directed to the ſheriff of the county wherein the injury 

is committed or ſuppoſed ſo to be, requiring him to com- 

mand the wrongdoer or party W either to do juſtice 

to the complainant, or elſe to appear in court, and anſwer 
the accuſation againſt him. Whatever the ſheriff does in 
purſuance of this writ, he muſt return or certify to the court 
of common pleas, together with the writ itſelf : which is the 
foundation of the juriſdiction of that court, being the king's 
warrant for the judges to proceed to the determination of the 
cauſe. For it was a maxim introduced by the Normans, 
that there ſhould be no proceedings in common pleas before 
the king's juſtices without his original writ z becauſe they 
held it unfit that thoſe juſtices, being only the ſubſtitutes of 
the crown, ſhould take cognizance of any thing but what 
was thus expreſsly referred to their judgment *, However, 
in ſmall actions below the value of forty ſhillings, which 
are brought in the court-baron or county court, no royal 
writ is neceſſary ; but the foundation of ſuch ſuits continues 
to be (as in the times of the Saxons) not by original writ, 
but by plaint*; that is, by a private memorial tendered in 
open court to the judge, wherein the party injured ſets forth 
his cauſe of action: and the judge is bound of common 
right to adminiſter juſtice therein, without any ſpecial man- 
date from the king. Now indeed even the royal writs are 
held to be demandable of common right, on paying the uſual 
fees: for any delay in the granting them, or ſetting an un- 
uſual or exorbitant price upon them, would be a breach of 
magna carta. c. 29. © nulli vendemus, nulli bm, aut 
e differemus juſtitiam vel rectum.“ 


b Finch. L. 237. 
C Flet. J. 2. c. 34+ 
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ORIGINAL writs are either optional or peremptory ; or, in 
the language of our lawyers, they are either a praecipe, or a 
fi te fecerit ſecurum *. The praecipe is in the alternative, com- 
manding the defendant to do the thing required, or ſhew the 
reaſon wherefore he hath not done it f. Ihe uſe of this writ 
is where ſomething certain is demanded by the plaintiff, 
which it is incumbent on the defendant himſelf to perform ; 
as, to reſtore the poſſeſſion of land, to pay a certain Jiqui- 
dated debt, to perform a ſpecific covenant, to render an ac- 
count, and the like: in all which caſes the writ is drawn up 
in the form of a precipe or command, to do thus or ſhew 
cauſe to the contrary; giving the defendant his choice, to 
redreſs the injury or ſtand the ſuit. The other ſpecies of 
original writs is called a / fecerit te ſecurum, from the words 
of the writ; which directs the ſheriff to cauſe the defendant 
to appear in court, without any option given him, provided 
the plaintiff gives the ſheriff ſecurity effeCtually to proſecute 
his claim®, This writ is in uſe, where nothing is ſpecifically 
demanded, but only a ſatisfaction in general; to obtain 
which, and miniſter complete redreſs, the intervention of ſome 
judicature is neceffary. Such are writs of treſpaſs, or on the 
caſe, wherein no debt or other ſpecific thing is ſued for in 
certain, but only damages to be aſſeſſed by a jury. For this 
end the defendant is immediately called upon to appear in 
court, provided the plaintiff gives good ſecurity of proſe- 
cuting his claim. Both ſpecies of writs are 2% d, or wit- 
neſſed, in the king's own name; © witneſs ourſelf at-Weſt- 
ec minſter,” or wherever the chancery may be held. 


Tre ſecurity here ſpoken of, to be given by the plaintiff 
for proſecuting his claim, is common to both writs, though 
it gives denomination only to the latter. The whole of it is 
at preſent become a mere matter of form ; and John Doe 
and Richard Roe are always returned as the ſtanding pledges 
for this purpoſe. The antient uſe of them was to anſwer for 


e Finch. L. 257, s Append. No. II. $1. 
f Append. No. III. 8 I, 


the 
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the plaintiff, who in caſe he brought an action without cauſe, 
or failed in the proſecution of it when brought, was liable 
to an amercement from the crown for raiſing a falſe accuſa- 
tion; and ſo the form of the judgment ſtill is d. In like 
manner, as by the Gothic conſtitutions no perſon was per- 
mitted to lay a complaint againſt another, „i /ub ſcrip- 
« tura aut ſpecificatione trium teſtium, quod actionem vellet per- 
« ſequi ; and, as by the laws of Sancho I. king of Portu- 
gal, damages were given againſt a plaintiff who proſecuted a 
groundleſs action &. 


Tue day, on which the defendant is ordered to appear in 
court, and on which the ſheriff is to bring in the writ and 
report how far he has obeyed it, is called the return of the 
writ; it being then returned by him to the king's juſtices at 
Weſtminſter. And it is always made returnable at the diſ- 
tance of at leaſt fifteen days from the date or 2%, that the 
defendant may have time to come up to Weſtminſter, eyen 
from the moſt remote parts of the kingdom; and upon ſome 


day in one of the four terms, in which the court ſits for the 
diſpatch of buſineſs. 


Tuxsz terms are ſuppoſed by Mr. Selden! to have been 
inſtituted by William the conqueror : but fir Henry Spelman 
hath clearly and learnedly ſhewn, that they were gradually 
formed from the canonical conſtitutions of the church ; being 
indeed no other than thoſe leiſure ſeaſons of the year, which 
were not occupied by the great feſtivals or faſts, or which 
were not liable to the general avocations of rural buſineſs. 
Throughout all chriſtendom, in very early times, the whole 
year was one continual term for hearing and deciding cauſes. 
For the chriſtian magiſtrates; to diſtinguiſh themſelves from 
the heathens, who were extremely ſuperſtitious in the obſer- 
vation of their dies fafli et neſaſti, went into a contrary ex- 
treme, and adminiſtered juſtice upon all days alike, Till at 


u Finch. L. 189. 262. 


R Mod. Un. HiR. xxii. 45. 
Stern. de jure Gotbor. I. 3. c. 7. 


Jan. Asgl. I. 2. 89. 
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length the church interpoſed and exempted certain holy fea. 
ſons from being profaned by the tumult of forenſic litigations. 
As, particularly, the time of advent and chriſtmas, which 
gave riſe to the winter vacation; the time of lent and eaſter, 
which created that in the ſpring ; the time of pentecoſt, 
which produced the third; and the long vacation, between 
midſummer and michaelmas, which was allowed for the hay 
time and harveſt. All ſundays alſo, and ſome particular feſ- 
tivals, as the days of the purification, aſcenſion, and ſome 
others, were included in the ſame prohibition : which was 
eſtabliſhed by a canon of the church, 4. D. 517. and was 
fortified by an imperial conſtitution of the younger Theodo- 
ſius, comprized in the Theodoſian code w. 


AFTERWARDS, when our own legal conſtitution came to 
be ſettled, the commencement and duration of our law terms 
were appointed with an eye to thoſe canonical prohibitions ; 
and it was ordered by the laws of king Edward the confeſ- 
ſor ®, that from advent to the octave of the epiphany, from 
ſeptuageſima to the octave of eaſter, from the aſcenſion to the 
oQave of pentecoſt, and from three in the afternoon of all 
ſaturdays till monday morning, the peace of God and of 
holy church ſhall be kept throughout all the kingdom. And 
fo extravagant was afterwards the regard that was paid to 
theſe holy times, that though the author of the mirror 
mentions only one vacation of any conſiderable length, con- 
taining the months of Auguſt and September, yet Britton is 
expreſs?, that in the reign of king Edward the firſt no 
ſecular plea could be held, nor any man ſworn on the 
evangeliſts, in the times of advent, lent, pentecoſt, harveſt 
and vintage, the days of the great litanies, and all folemn 
feſtivals. But he adds, that the biſhops did nevertheleſs 
grant diſpenſations, (of which many are preſerved in Rymer's 
foedera ) that aſſiſes and juries might be taken in ſome of 


m Spelman of the terms. PC. 53. 
nc. 3. de temporibus et diebus pacis. 1 See pag. 59. 
9 c. 3. 88. F temp. Hen, III. paſſim. 


theſe 
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theſe holy ſeaſons. And ſoon afterwards a general Jiſpenſa- 
tion was eſtabliſhed by ſtatute Weſtm. 1. 3 Edw. I. c. 51-{ 297 J 
which declares, that, “ by the aſſent of all the prelates, aſſiſes 
« of novel difſeiſin, mort d ancęſtor, and darrein preſentment 
« ſhall be taken in advent, ſeptuageſima, and lent ; and that 
« at the ſpecial requeſt of the king to the biſhops.” The 

\ portions of time, that were not included within theſe pro- 
hibited ſeaſons, fell naturally into a fourfold diviſion, and, 
from ſome feſtival day that immediately preceded their com- 
- mencement, were denominated the terms of St. Hilary, of 
Eaſter, of the Holy Trinity, and of St. Michael: which 
terms have been fince regulated and abbreviated by ſeveral 
acts of parliament ; particularly Trinity term by ſtatute 
32 Hen, VIII. c. 21. and Michaelmas term by ſtatute 
16 Car. I. c. 6. and again by ſtatute 24 Geo. II. c. 48. 
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THERE are in each of theſe terms lated days called days 
in bank, dies in banco ; that is, days of appearance in the court 
of common bench. They are generally at the diſtance of 
adout a week from each other, and have reference to fome 
feſtival of the church. On ſome one of theſe days in bank 
all original writs muſt be made returnable ; and therefore 
they are generally called the returns of that term : whereof 
every term has more or leſs, ſaid by the mirror * to have been 
originally fixed by king Alfred, but certainly ſettled as early 
as the ſtatute of 511 Hen. III. ſt. 2. But though many of the 
return days are fixed upon ſundays, yet the court never ſits to 
receive theſe returns till the monday after* : and therefore no 
proceedings can be held, or judgment can be given, or ſup- 
poſed to be given, on the ſunday *. 
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Tus firſt return in every term is, properly ſpeaking, the 
firſt day in that term; as, for inſtance, the octave of St. Hi- 
lary, or the eighth day inclufive after the feaſt of that faint : 
which falling on the thirteenth of January, the octave there- 
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*c. 5.4 108. v 1 Ton. 156. Swann & Broome. B. R. 
tRegiſtr.19. Salk. 627. 6 Mod. 250. Dich. 5 Geo. III. et in Dom, Proc. 1766. 
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fore or firſt day of Hilary term is the twentieth of January, 


And thereon the court fits to take Migus, or excuſes, for ſuch 
D 278 J as do not appear according to the ſummons of the writ: 


wherefore this is uſually called the eſo;gn day of the term. 
But on every return-day in the term, the perſon ſummoned 
has three days of grace, beyond the day named in the writ, 
in which to make his appearance; and if he appears on the 
fourth day incluſive, quarto die paſt, it is ſufficient. For our 
ſturdy anceſtors held it beneath the condition of a freeman to 
appear, or to do any other act, at the preciſe time appointed, 
The feodal law therefore always allowed three diſtinct days 
of citation, before the defendant was adjudged contumacious 
for not appearing v: preſerving in this reſpect the German 
cuſtom, of which Tacitus thus ſpeaks *, ** z/lud ex libertate 
« vitium, quod non ſimul nec fuſſi conventunt ; ſed et alter ei 
ic tertius dies cunctatione coeuntium abſumitur. And a ſimilar 


- indulgence prevailed in the Gothic conſtitution : lud enim 


« nimiae libertatis indicium, conceſſa toties impunitat non pa- 
« rendi ; nec enim trinis judici: conſeſſibus poenam perditae 
ec cauſae contumax meruit *.> Therefore, at the beginning 
of each term, the court does not uſually? fit for diſpatch of 
buſineſs till the fourth or appearance day, as in Hilary term 


on the tæenty-third of January (1); and in Trinity term, by 


ſtatute 32 Hen. VIII. c. 21. not till the th day, the fourth 


v Feud. J. 2. f. 22. x Stiern. de jure Goth. I. 1. + 6. 
de mor. Ger. c. 11. y See 1 Bulſt. 35. 


8 m__ 


(1) Michaelmas term always begins on the 6th of Novem- 
ber, and ends on the 28:h of the ſame month; Hilary term al- 
ways begins on the 23d of January, and ends on the 12th of 
February; unleſs any of theſe four days falls on a ſunday, then 
the term begins or ends on the day following. Eaſter term 
begins always on the wedneſday fortnight after Eaſter ſunday, and 
ends on the monday three weeks afterwards, Trinity term 


begins always on the friday after Trinity ſunday, and ends on 


the wedneſday fortnight after it begins. 1 Cromp. Prac, 1. 


happening 
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happening on the great popiſh feſtival of Corpus Chriſti a. 
which days are therefore called and ſet down in the alma- 
nacs as the firſt days of the term: and the court alſo fits till 
the quarto die poſt or appearance-day of the laſt return, which 
is therefore the end, of each term. 


2 See Spelman en the terms. ch. 17. 
Note, that if the feaſt of ſaint John the 
baptiſt, or midſummer day, falls on the 
morrow of Corpus Chriſti day, (as it did 
A. D. 1614, 1698, and 1709, and will 
azain A. D. 1791.) Trinity full term 
then c:mmences and the courts fit on that 
day; though in other years it is no ju- 


VoL- III, 


ridical day. Yet in 1702, 1713, and 
1724, when midſummer day fell upon 
what was regularly the /aft day of the 
term, the courts did not then fit, but it 
was regarded like a Sunday, and the term 
was prolonged to the twenty-fifth of 
June. (Ret. C. B. Bunk. 176.) 
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CHAPTER THE NINETEENTH. 


03; PROCESS. 


HE next ſtep for carrying on the ſuit, after ſuing out 

the original, is called the proc; being the means of 
compelling the defendant to appear in court. This is ſome- 
times called original proceſs, being founded upon the original 
writ ; and alſo to diſtinguiſh it from meſne or intermediate 
proceſs, which iſſues, pending the ſuit, upon ſome collateral 
interlocutory matter; as to fummon juries, witneſſes, and 
the like . Meſne proceſs is alſo ſometimes put in contra- 
diſtinction to final proceſs, or proceſs of execution ; and then 


it ſignifies all ſuch proceſs as intervenes between the begin- 
ning and end of a ſuit, 


Bur proceſs, as we are now to conſider it, is the method 
taken by the law to compel a compliance with the original 
writ, of which the primary ſtep is by giving the party notice 
to obey it. This notice is given upon all real praecipes, and 
alſo upon all perſonal writs for injuries not againſt the peace, 
by /ummons ; which is a warning to appear in court at the 
return of the original writ, given to the defendant by two of 
the ſheriff's meſſengers called /ummoners, either in perſon or 
left at his houſe or land ®: in like manner as in the civil law 
the firlt proceſs is by perſonal citation, in jus vecands ©. This 
warning on the land is given, in real actions, by erecting a 
white ſtick or wand on the defendant's grounds“; (which 
ſtick or wand among the northern nations is called the Bac 


2 Finch. L. 436. c FF. 2. 4. t. 
b 138d. 34. 


2 Dait, (F her. C+ 31. Z 
nuncige 
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nunciatorius ©) and by ſtatute 31 Eliz. c. 3. the notice muſt 


alſo be proclaimed on ſome faday beſore the door of the 
pariſh church. 


Ir the defendant diſobeys this verbal monition, the next 
proceſs is by writ of attachment, or pore, ſo called from the. 
words of the writ, „ pone per vadium et ſalvos plegios, put 
« by gage and ſafe eels A. B. the defendant, c.“ This 
is a writ, not iſſuing out of chancery, but out of the court of 
common pleas, being grounded on the non- appearance of the 
defendant at the return of the original writ ; and thereby the 
ſheriff is commanded to attach him, by taking gage, that 1s, 
certain of his goods, which he ſhall forfeit if he doth not 
appear ?; or by making him find /afe pledges or ſureties who 
lall be amerced in caſe of his non-appearance bd. This is 
alſo the firſt and immediate proceſs, without any previous 
ſummons, upon actions of treſpaſs vi et armis, or for other 
injuries, which though not forcible are yet treſpaſſes againſt 
the peace, as deceit and conſpiracy ; where the violence of 
the wrong requires a more ſpeedy remedy, and therefore the 
original writ commands the defendant to be at once attach- 
ed, without any precedent warning j. 


Ir, after attachment, the defendant negleCts to appear, he not 
only forteits this ſecurity, but is moreover to be farther compel- 
led by writ of diſlringas *, or diftreſs, infinite; which is a ſub- 
ſequent proceſs iſſuing from the court of common pleas, com- 
manding the ſheriffto diſtrein the defendant from timeto time, 
and continually afterwards, by taking his goods and the profits 
of his lands, which are called iſues, and which by the com- 
mon law he forfeits to the king if he doth not appear i. But 
now the iſſues may be ſold, if the court ſhall ſo direct, in 
order to defray the reaſonable coſts of the plaintifF®, In like 


e Stiernh. de jure Sueon. I. 1. c. 6. j Append Ne II. 5 1. 

f Append. N» 111, 82. * Append. NY? III. C 2, 

t Finch, L. 345. Lord Raym. 279, | Finch. L. 352, 

D Palt. ſher, c. 32. m Stat. to Geo. III. c <0, 


i Finch. L 305. 352. 
X 2 
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manner by the civil law, if the defendant abſconds, ſo that 
the citation is of no effect, © eititur adverſarius iu Poſſeſſo- 
* nem bonorum ejus.“ 


Ap here by the common, as well as the civil, law the 
proceſs ended in caſe of injuries without force : the deſend- 
ant, if he had any ſubſtance, being gradually ſtripped of it 
all by repeated diſtreſſes, till he rendered obedience to the 
king's writ ; and, if he had no ſubſtance, the law held him 
incapable of making ſatisfaction, and therefore looked upon 
all farther proceſs as nugatory. And beſides, upon feodal 
principles, the perſon of a feudatory was not liable to be at- 
tached for injuries merely civil, leſt thereby his lord ſhould 
be deprived of his perfonal ſervices. But, in caſes of injury 
accompanied with force, the law, to punith the breach of 
the peace and prevent it's diſturbance for the future, pro- 
vided alſo a proceſs againſt the defendant's perſon in caſe he 
neglected to appear upon the former proceſs of attachment, 
or had no ſubſtance whereby to be attached ; ſabjeCting his 
body to impriſonment by the writ of capias ad reſpondendum ®, 
But this immunity of the defendant's perſon, in caſe of 
peaceable though fraudulent injuries, producing great con- 
tempt of the law in indigent wrongdoers, a capias was alſo 
allowed, to arreſt the perſon, in actions of account, though 
no breach of the peace be ſuggeſted, by the ſtatutes of Marl- 
bridge, 52 Hen. III. c. 23. and Weſtm. 2. 13 Edw. I. c. 11; 
in actions of debt and detinue, by ſtatute 25 Edw. III. c. 17, 
and in all actions or the cafe, by ſtatute 19 Hen. VII. c. 9. 
Before which laſt ſtatute a practice had been introduced of 
commencing the ſuit by bringing an original writ of treſpaſs 
quare clauſum fregit, for breaking the plaintiff's cloſe, vi et 
armis ; which by the old common law ſubjected the defend- 
ant's perſon to be arreſted by writ of capas: and then after- 
wards, by connivance of the court, the plaintiff might pro- 
ceed to proſecute for any other lefs forcible injury. This 
practice (through cuſtom rather than neceſſity, and for ſaving 
ſome trouble and expenſe, in ſuing out a ſpecial original 


„ Ff. 2. 4. 19. 93 Rep. 12. 
14 adapted 
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adapted to the particular injury) {till continues in almoſt all 


t 
- caſes, except in aCtions of debt ; though now, by virtue of 

the ſtatutes above cited and others, a capias might be had 

upon almoſt every ſpecies of complaint, 
x Ir therefore the defendant being ſummoned or attached 
t makes default, and neglects to appear; or if the ſheriff re- 
e turns a nihil, or that the defendant hath nothing whereby he 
1 may be ſummoned, attached, or diſtreined; the capias now 
n uſually iſſues : being a writ commanding the ſheriff to tale 1 
1 the body of the defendant if he may be found in his baili- +Þ 
1 wick or county, and him ſafely to keep, ſo that he may have 7 
d him in court on the day of the return, to anſwer to the plain- a 
y tiff of a plea of debt, or treſpaſs, Oc. as the caſe may be. 1 
1 This writ, and all others ſubſequent to the original writ, not N | 
— iſuing out of chancery but from the court into which the ; | 
e original was returnable, and being grounded on what has 4 
A paſſed in that court in conſequence of the ſheriff's return, are i | 
18 called judicial, not original writs; they flue under the pri- ! 
n vate ſeal of that court, and not under the great ſeal of Eng- ö 
f land; and are ze/te'd, not in the king's name, but in that of 
i the chief (or. if there be no chief, of the ſenior) juſtice only. 
0 And theſe ſeveral writs being grounded on the ſheriff's re- 
h turn, mult reſpectively bear date the ſame day on which the 
. writ immediately preceding was returnable. 
: Tat1s is the regular and orderly method of proceſs. But 
5 it is now uſual in practice, to ſue out the capias in the firſt 
f inſtance, upon a ſuppoſed return of the ſheriff; eſpecially if 
f it be ſuſpected that the defendant, upon notice of the action, 
'f will abſcond: and afterwards a fictitious original is drawn up, 
* if the party is called upon ſo to do, with a proper return 
1 thereupon, in order to give the proceedings a colour of regu- 
* larity, When this capias is delivered to the ſheriff, he by his 
bh under-ſheriff grants a warrant to his inferior officers, or bai- 
8 liffs, to execute it on the defendant. And, if the ſheriff of 
11 Oxfordſhire (in which county the injury is ſuppoſed to be 


e Append, No III. & 2. 
d X 2 committed 
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committed and the action is laid) cannot find the defendant 
in his juriſdiction, he returns that he is not found, non ef in- 
ventus, in his bailiwick: whereupon another writ iſſues, 
called a teflatum capras d, directed to the ſheriff of the 
county where the defendant is ſuppoſed to reſide, as of 
Berkſhire, reciting the former writ, and that it is 2e/tified, ref 
tatum eft, that the defendant lurks or wanders in his bailiwick, 
whereſore he is commanded to take him, as in the former ca- 
piac. But here alſo, when the action is brought in one 
county and the defendant lives in another, it is uſual, for 
ſaving trouble, time, and expenſe, to make out a fgffatum ca- 
pias at the firſt ; ſuppoſing not only an original, but alſo a 
former capias, to have been granted, which in fact never was. 
And this ſition, being beneficial to all parties, is readily ac- 
quieſced in and is now become the ſettled practice; being one 
among many inſtances to illuſtrate that maxim of law, that 
in filione furis conſiſtit aequitas. 


Bur where a defendant abſconds, and the plaintiff would 
proceed to an outlawry againſt him, an original writ muſt 
then be ſued out regularly, and after that a capiar. And if 
the ſheriff cannot find the defendant upon the firſt writ of 
capias, and returns a nn &? invent's, there iſſues out an alia; 
- writ, and after that a pluries, to the ſame effect as the for- 
mer”: only after theſe words « we command you,” this 
clauſe is inſerted, “ as we have formerly,” or, * as we have 
cc often, commanded you; ficut alias,” or, (c ficut pluries, 
ce praecipimus. And, if a non eff inventus is returned upon all 
of them, then a writ of exigent or exigi facias may be ſued 
out *, which requires the ſheriff to cauſe the defendant to be 
proclaimed, required, or exacted, in five county courts ſuc- 
ceſſively, to render himſelf; and if he does, then to take 
him, as in a capias: but if he does not appear, and is re- 
turned guinto exafus, he ſhall then be outlawed by the coro- 
ners of the county. Alſo by ſtatutes 6 Hen. VIII. c. 4. and 
31 Eliz. c. 3. whether the defendant dwells within the ſame 


8 Append. Ne III. & 2. r Ibid, Jod. 


on 
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nt or another county than that wherein the exigent is ſued out, 
n. a writ: of proclamation ſhall iſſue out at the ſame time with [ 284 ] 
'S, the exigent, commanding the ſheriff of the county, wherein 
Ne the defendant dwells, to make three proclamations thereof in 
of places the molt notorious, and moſt likely to come to his 
ef. knowlege, a month before the outlawry ſhall take place. 
k, Such outlawry is putting a man out of the protection of the 
" law, ſo that he is incapable to bring an aCtion for redreſs of 
ne injuries; and it is alſo attended with a forfeiture of all one's 
or goods and chattels to the king. And therefore, till ſome 
a. time after the conqueſt, no man could be outlawed but for 
a felony ; but in Bracton's time, and ſomewhat earlier, proceſs 
8. of outlawry was ordained to lie in all actions for treſpaſſes vi et 
Co armis*, And ſince his days, by a variety of ſtatutes (the ſame 
ie which allow the writ of capias before- mentioned) proceſs of 
at outlawry doth lie in divers actions that are merely civil; 


provided they be commenced by original and not by bill v, If 
after outlawry the defendant appears publicly, he may be 


d arreſted by a writ of capias utlagatum", and committed till | 
lt the outlawry be reverſed. Which reverſal may be had by the 
if defendant's appearing perſonally in court or by attorney“; 4 
f (though in the king's bench he could not appear by attorney *, | 
I till permitted by ſtatute 4 & 5 W. & M. c. 18.) and any | 
ſo plauſible cauſe, however flight, will in general be ſufficient 
Is to reverſe it, it being conſidered only as a proceſs to compel 
e an appearance. But then the defendant muſt pay full coſts, 
55 and put the plaintiff in the ſame condition, as if he had ap- 


I peared before the writ of exigi facias was awarded, 


SUcH is the firſt proceſs in the court of common pleas, In 


4 
— —_ — — ——————— 
PPP 


- the king's bench they may alſo (and frequently do) proceed in i 
e certain cauſes, particularly in actions of ejectment and treſ- | 
- paſs, by original writ, with attachment and capias thereon Y i 
s returnable, not at Weſtminſter, where the common pleas are 1 
d 1 
ſ Append. Ne III. & 2. | » 2 Roll. Rep. 490. Regul. C. B. 1 
t Co. Litt. 128. A. D. 1654. c. 13. 

1 Sid. 159. x Cro. Jac. 616. Salk. 496. 

5 Append. No III. 5 2. U Append. No II. 5 K 
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now fixed in conſequence of magna carta, but ** ubicungue 
« fuerimus in Anglia,” whereſoever the king ſhall then be in 
] England ; the king's bench being removable into any part 

of England at the pleaſure and diſcretion of the crown, But 
the mare uſual method of procceding therein is without any 
original, but by a peculiar ſpecies of proceſs entitled a bill of 
Middleſex : and therefore ſo entitled, becauſe the court now 
ſits in that county; for if it ſate in Kent, it would then be a 
bill of Kent . For though, as the juſtices of this court have, 
by it's fundamental conſtitution, power to determine all of- 
fences and treſpaſſes, by the common law and cuſtom of the 
realm, it needed no original writ from the crown to give it 
cognizance of any miſdemeſnor in the county wherein it re- 
ſides; yet, as by this court's coming into any county, it im- 
mediately ſuperſeded the ordinary adminiſtration of juſtice 
by the general commiſſions of eyre and of oyer and terminer b, 
a proceſs of it's own became neceſſary within the county 
where it ſate, to bring in ſuch perſons as were accuſed of 
committing any forcible injury. 'The bill of Middleſex *, 
(which was formerly always founded on a plaint of treſpaſs 
quare clauſum fregit, entered on the records of the court ©) is 
a kind of capras, directed to the ſheriff of that county, and 
commanding him to take the defendant, and have him before 
our lord the king at Weſtminſter on a day prefixed, to anſwer 
to the plaintiff of a plea of treſpaſs. For this accuſation of 
treſpaſs it is, that gives the court of king's bench juriſdiction 
in other civil cauſes, as was formerly obſerved; fince, when 
once the defendant is taken into cuſtody of the marſhal, or 
priſon-keeper of this court, for the ſuppoſed treſpaſs, he, 
being then a priſoner of this court, may here be proſecuted 
for any other ſpecies of injury. Yet, in order to found this 
juriſdiction, it is not neceſſary that the defendant be actually 
the marſhal's priſoner; for, as ſoon as he appears, or puts 


2 Thus, when the court fate at Ox- b Bro. Abr. t. juriſdiftion, 66, 
ford, by reaſon of the plague, Mich. 1665. 3 Inſt. 27, 
the proceſs was by bill of Oxfordſpire. c Append. Ne III. § 3. 
Trye's 7 11 Filizar. 101. q Trye's Tus Filizar. 98, 

2 Bro. Abr. ts oyer and determiner. 8. 
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in bail, to the proceſs, he is deemed by ſo doing to be in ſuch 
cuſtody of the marſhal, as will give the court a juriſdiction 
to proceed. And, upon theſe accounts, in the bill or pro- 
ceſs a complaint of treſpaſs is always ſuggeſted, whatever elſe 


may be the real cauſe of action. This bill of Middleſex muſt 


be ſerved on the defendant by the ſheriff, if he ſinds him in 
that county; but, if he returns “ non ef inventus,“ then 
there iſſues out a writ of /atitat f, ta the ſheriff of another 
county, as Berks: which is ſimilar to the feſatum capins in 
the common pleas, and recites the bill of Middleſex and the 
proceedings thereon, and that it is te{tified that the defendant 
cc ſatitat et diſcurrit,” lurks and wanders about in Berks ; and 
therefore commands the ſheriſf to take him, and have his body 
in court on the day of the return. But, as in the common 
pleas the ratum capias may be ſued out upon only a ſuppoſed, 
and not an actual, preceding capias ; ſo in the king's bench 
a latitat is uſually ſued out upon only a ſuppoſed, and not an 
actual, bi of Middl:ſex. So that, in fact, a /atitat may be 
called the firſt proceſs in the court of king's bench, as the 
teſtatum capias is in the common pleas. Yet, as in the com- 
mon pleas, if the defendant lives in the county wherein the 
action is laid, a common capias ſuffices; ſo in the king's 
bench likewiſe, if he lives in Middleſex, the proceſs muſt 


fill be by bill of Middleſex only. 


Ix the exchequer the firſt proceſs is by writ of quo minus, 
in order to give the court a juriſdiction over pleas between 
party and party. In which writ z the plaintiff is alleged to 
be the king's farmer or debtor, and that the defendant hath 
done him the injury complained of; % minus ſufficiens exiſtit, 
dy which he is the leſs able, to pay the king his rent, or debt. 


And upon this the defendant may be arreſted as upon a capias 
from the common pleas. 


Trvs differently do the three courts ſet out at firſt, in the 
commencement of a ſuit, in order to entitle the two courts 


© 4 Inſt. 72, f Append, No III. § 3. 8 Did. & 4. 
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of king's bench and exchequer to hold plea in cauſes between 
ſubject and ſubject, which bythe original conſtitution of Welt. 
minſter-hall they were not empowered to do. Afterwards, 
when the cauſe is once drawn into the reſpective courts, the 
method of purſuing it is pretty much the ſame in all of them, 


I 287 J Ir the ſheriff has found the defendant upon any of the 


former writs, the capias latitat, &c. he was antiently obliged 
to take him into cuſtody, in order to produce him in court 
upon the return, however ſmall and minute the cauſe of 
action might be, For, not having obeyed the original ſum- 
mons, he had ſhewn a contempt of the court, and was no 
longer to be truſted at large. But when the ſummons fell 
into diſuſe, and the capras became in fact the firſt proceſs, it 
was thought hard to impriſon a man for a contempt which 
was only ſuppoſed : and therefore in common caſes by the 
gradual indulgence of the courts (at length authorized by ſta- 
tute 12 Geo. I. c. 29, which was amended by 5 Geo. II. 
c. 27. made perpetual by 21 Geo. II. c. 3. and extended to 
all inferior courts by 19 Geo. III. c. 70.) the ſheriff or pro- 
per officer can now only perſonally ſerve the defendant with 
the copy of the writ or proceſs, and with notice in writing to 
appear by his attorney in court to defend this action; which 
in effect reduces it to a mere ſummons. And if the defendant 
thinks proper to appear upon this notice, his appearance is 
recorded, and he puts in ſureties for his future attendance and 
obedience ;* which ſureties are called common bail, being the 
ſame two imaginary perſons that were pledges for the plain- 
tiff's proſecution, John Doe and Richard Roe. Or, if the de- 
fendant does not appear upon the return of the writ, or within 
four (or in ſome caſes, eight) days after (1), the plaintiff may 


(1) In all cafes where the defendant is ſerved with a copy of 
the proceſs, he haz eight days to file common bail in the king's 
bench, or to enter a common appearance in the common pleas, 
excluſive of the return day ; and if the laſt of the eight days 
is a ſunday, he has all the next day. 1 Cromp. Prac. 48, 
1 Burr. 56. 


enter 
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enter an appearance for him, as if he had really appeared; and 
may file common bail in the defendant's name, and proceed 
thereupon as if the defendant had done it himſelf. 


Bur if the plaintiff will make affidavit, or aſſert upon 
oath, that the cauſe of action amounts to ten pounds or up- 
wards(2),then he may arreſt the defendant, and make him put 
in ſubſtantial ſureties for his appearance, called ſpecial bail. In 
order to which, it is required by ſtatute 13 Car, II. ſt, 2. c. 2. 
that the true caufe of action ſhould be expreſſed in the body of 
the writ or proceſs: elſe no ſecurity can be taken in a greater 
ſum than 40 /. This ſtatute (without any ſuch intention 
in the makers) had like to have ouſted the king's bench of 
all it's juriſdiction over civil injuries without force; for, as [ 288] 
the bill of Middleſex was framed only for actions of treſpaſs, 
a defendant could not be arreſted and held to bail thereupon 
jor breaches of civil contracts. But to remedy this incon- 
yenience, the officers of the king's bench deviſed a method 
of adding what is called a clauſe of ac etiam to the uſual 
complaint of treſpaſs: the bill of Middleſex commanding 
the defendant to be brought in to anſwer the plaintiff of a 
plea of treſpaſs, and alſo to a bill of debt f: the complaint 
of treſpaſs giving cognizance to the court, and that of debt 
authorizing the arreſt. In imitation of which, lord chief juſ- 
tice North a few years afterwards, in order to ſave the ſuitors 
of his court the trouble and expenſe of ſuing out ſpecial ori- 
ginals, directed that in the common pleas, beſides the uſual 


f Trye's Jus Filizar, 102. Append. No III. 63. 


2 


(2) This affidavit muſt be certain and poſitive; for an affida - 
vit made upon belief, or with a reference to ſomething elſe, as 
where the plaintiff ſwears the defendant is indebted to him in ten 
pounds or upwards, as appears by his books, or by a bill deli- 
vered, will not be ſufficient, unleſs the plaintiff is an executor, 
adminiſtrator, or aſſignee; for then, from the nature of bis ſitua- 
tion, he cannot ſwear more poſitively than from belief, or from a 
reference to the accounts of others. 1 Sellen's Prac. 112. 


complaint 


233 PRIVATE Book III. 


complaint of breaking the plaintiff's cloſe, a clauſe of ac 
etiam might be alſo added to the writ of capias, containin 
the true cauſe of action; as, “ that the ſaid Charles the de- 
&« fendant may anſwer to the plaintilf of a plea of treſpaſs in 
« breaking his cloſe: and alſo, ac etiam, may anſwer him, 
« according to the cuſtom of the court, in a certain plea of 
« treſpaſs upon the caſe, upon promiſes, to the value of 
te twenty pounds, &c*,” The ſum ſworn to by the plaintiff 
is marked upon the back of the writ z and the ſheriff, or his 
officer the bailiff, is then obliged actually to arreſt or take 
into cuſtody the body of the deſendant, and, having ſo done, 
to return the writ with a cepi corpus endorſed thereon. 


AN arreft muſt be by corporal ſeiſing or touching the de- 
fendant's body; after which the bailiff may juſtify breaking 
open the houſe in which he is, to take him: otherwiſe he 
has no ſuch power; but muſt watch his opportunity to arreſt 
him. For every man's houſe is looked upon by the law to be 
his caſtle of defence and aſylum, wherein he ſhould ſuffer 
no violence (3). Which principle is carried ſo far in the civil 
law, that for the moſt part not ſo much as a common citation 


8 Lilly pract. Reg, t. ac etiam. North's life of lord Guilford, 99. 


— — 


(3) A bailiff before he has made the arreſt cannot break open 
an outer door of a houſe; but if he enters the outer door 
peaceably, he may then break open che inner door, though it be 
the apartment of a lodger, if the owner himſelf occupies part of 
the houſe. Coup, 1. But if the whole houſe be let in lodgings, 
as each lodging is then conſidered a dwelling houſe, in which 
burglary may be ſtated to have been committed, ſo in that caſe 
I conceive the door of each apartment would be conſidered an 
outer door, which could not be legally broken qpen to execute an 
arreſt, Corp. 2. It is not neceſſary that the arreſt ſhould be 
made by the hand af the bailiff, nar that he ſhould be actually 
in ſight; yet where an arreſt is made by his afliſtant or fol- 
lower, the bailiff ought to be ſo near as to be conſidered as acting 
in it. Coop. 65. | 


OZ 
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or ſummons, much leſs an arreſt, can be executed upon a 
man within his own walls d. Peers of the realm, members 
of parliament, and corporations, are privileged from arreſts; L 289 ] 
and of courſe from outlawries i. And againſt them the proceſs . 
to enforce an appearance mult be by ſummons and diſtreſs 
infinite), inſtead of a capias. Allo clerks, attorneys, and 
all other perſons attending the courts of juſtice (for attorneys, 
being officers of the court, are always ſuppoſed to be there 
attending) are not liable to be arreſted by the ordinary proceſs 
of the court, but muſt be ſued by h (called uſually a 57/ of 
privilege ) as being perſonally preſent in court . Clergymen 
performing divine ſervice, and not merely ſtaying in the 
church with a fraudulent deſign, are for the time privileged 
from arreſts, by ſtat. 50 Edw. III. c. 5. and 1 Ric. II. 
c. 16. as likewiſe members of convocation actually attending 
thereon, by ſtatute 8 Hen. VI. c. 1. Suitors, witneſſes, and 
other perſons, neceſſarily attending any courts of record upon 
buſineſs, are not to be arreſted during their actual attend- 
ance, which includes their neceſſary coming and returning. 
And no arreſt can be made in the king's preſence, nor within 
the verge of his royal palace', nor in any place where the 
king's juſtices are aQually ſitting. The king hath moreover 
a ſpecial prerogative, (which indeed is very ſeldom exerted®) 
that he may by his vrit of protection privilege a defendant 
from all perſonal, and many real, ſuits for one year at a time, 
and no longer; in reſpect of his being engaged in his ſervice 
out of the realm. And the king alſo by the common law 


* Ff. 2. 4. 18-21. 

1 Whitelocke of parl. 2of, 207. 

3 See page 280. 

* Bro. Abr. t. Lille. 29. 12 Mod. 163. 
| See Vol. IV. 276. The verge of the 


«© many wars, yet the granted few or no 
« protections: and her reaſon was, that 
&« he was no fit ſubje to be employed 
« in her ſervice, that was ſubject to 
„other men's actions; leſt ſhe might 


palace of Weſtminſter extends, by ſtat. 
28 Hen, VIII. e. 12. from Charing-croſs 
to Weitminſter-hall, 

m Sir Edward Coke informs us, 
(1 Inft, 141.) that herein © he could 
% ſay nothing of his own experience ; 
© for albeit queen Elizabeth maintained 


ce be thought to delay juſtice.” But 
king William, in 1692, granted cne to 
lord Cutts, to protect him from being 
outlawed by his taylor: (3 Ley, 332.) 
which is the laſt that appears upon our 
books. 


n Finch. L. 454. 3 Lev. 332. 
might 


289 PRIVATE Book III. 


might take his debtor into his protection, ſo that no one 
might ſue or arreſt him till the king's debt were paidꝰ: but 
by the ſtatute 25 Edw. III. ſt. 5. c. 19. notwithſtanding ſuch 
290 protection, another creditor may proceed to judgment againſt 
him, with a ſtay of execution, till the king's debt be paid; 
unleſs ſuch creditor will undertake for the king's debt, and 
then he ſhall have execution for both. And, laſtly, by ſtatute 
29 Car. II. c.7. no arreſt can be made, nor proceſs ſerved upon 
a ſunday, except for treaſon, felony, or breach of the peace, 
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WHEN the defendant is regularly arreſted, he muſt either 


go to priſon, for ſafe cuſtody : or put in ſpecial bail to the 
ſheriff. For, the intent of the arreſt being only to compel 
@ an appearance in court at the return of the writ, that purpoſe 
= is equally anſwered, whether the ſheriff detains his perſon, 
8 q or takes ſuſhicient ſecurity for his appearance, called bai] 
_ (from the French word, bailler, to deliver) becauſe the de- 
F : fendant is bailed, or delivered, to his fureties, upon their 
- | giving ſecurity for his appearance; and is ſuppoſed to con- 
4 . tinue in their friendly cuſtody inſtead of going to gaol. The 


9 
1 1 & 


method of putting in bail to the ſheriff is by entering into a 
bond or obligation, with one or more ſureties, (not fictitious 
. perſons, as in the former caſe of common bail, but real, 
| ſubſtantial, reſponſible bondſmen) to inſure the defendant's 
appearance at the return of the writ; which obligation is 
called the bai/-bond®. The ſheriff, if he pleaſes, may let the 
defendant go without any ſureties; but that is at his own 
peril: for, after once taking him, the ſheriff is bound to 
keep him ſafely, ſo as to be forthcoming in court; otherwiſe 
an action lies againſt him for an eſcape. But, on the other 
hand, he is obliged, by ſtatute 23 Hen. VI. c. 10. to take 
(if it be tendered) a ſufficient bail-bond : and, by ſtatute 
, 12 Geo. I. c. 29. the ſheriff ſhall take bail for no other ſum 


than ſuch as is ſworn to by the plaintiff, and endorſed on the 
back of the writ. 
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U?oN the return of the writ, or within four days after (4), 
the defendant muſt appear according to the exigency of the 
writ. This appearance is effected by putting in and juſtifying 
bail e the action; which is commonly called putting in bail 
above, If this be not done, and the bail that were taken by 
the ſheriff belozv are reſponſible perſons, the plaintiff may [ 291 J 
take an aſſignment from the ſheriff of the bail-bond (under 
the ſtatute 4 & 5 Ann, c. 16.) and bring an action thereupon 
againſt the ſheriff's bail. But if the bail, ſo accepted by the 
ſheriff, be inſolvent perſons, the plaintiff may proceed againſt 
the ſheriff himſelf, by calling upon him, firſt, to return the 
writ (if not already done) and afterwards to bring in the 
body of the defendant. And, if the ſheriff does not then 
cauſe ſufficient bail to be put in and perfected above, he will 
himſelf be reſponſible to the plaintiff. 


Taz bail above, or bail to the action, muſt be put in either 
in open court, or before one of the judges thereof; or elſe, 
in the country, before a commiſſioner appointed for that pur- 
poſe by virtue of the ſtatute 4 W. & M. c. 4. which mult be 
tranſmitted to the court. Theſe bail, who muſt at leaſt be 
two in number, mult enter into a recognizance 1 in court or 
before the judge or commiſſioner, in a ſum equal (or in ſome 
caſes double)(5) to that which the plaintiff has ſworn to; 
whereby they do jointly and ſeverally undertake, that if the 
defendant be condemned in the action he ſhall pay the colts 


q Append. No III. 5 5. 


——_————— —— 


(4) In London and Middleſex ſpecial bail in the king's bench 
muit be put in within four days, excluſive of the return of the 
writ; in any other county within ſix days: but if the laſt day falls 
on à funday, it may then be put in on the monday following. 
In any other county where the action is brought in the com- 
mon pleas ſpecial bail may be put in within eight days. 1 Cromp. 
Prac, 59. 
(5) If the defendant is not preſent, and does not enter into the 
recognizance, then the bail are bound in double the ſum ſyorn We 
1 Cramp, 38. 6 a 
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and condemnation, or render himſelf a priſoner, or that they 
will pay it for him : which recognizance is tranſmitted to the 
court in a ſlip of parchment entitled a bail piece“. And, if 
excepted to, the bail muſt be perfeFed, that is, they muſt 57 
tify themſelves in court, or before the commithoner in the 
country, by ſwearing themſelves houſekeepers, and each of 
them to be worth the full ſum for which they are bail, after 
payment of all their debts. This anſwers in ſome meaſure to 
the flipulatio or ſatiſdatio of the Roman laws *, which is mutu- 
ally given by cach litigant party to the other: by the plaintiff, 
that he will proſecute his ſuit, and pay the coſts if he loſes his 
cauſe; in like manner as our law ſtill requires nominal pledges 
of proſecution from the plaintiff : by the defendant, that he 
ſhall continue in court, and abide the ſentence of the judge, 
much like our ſpecial bail ; but with this difference, that the 


fdejuſſores were there abſolutely bound, judicatum ſolvere, to 
L 292 J ſee the coſts and condemnation paid at all events: whereas our 


ſpecial bail may be diſcharged, by ſurrendering the defendant 
into cuſtody, within the time allowed by law ; for which 
purpoſe they are at all times entitled to a warrant to appre- 
hend him *, 


SPECIAL bail is required (as of courſe) only upon actions 
of debt, or aCtions on the caſe in trover or for money due, 
where the plaintiff can ſwear that the cauſe of action amounts 
to ten pounds: but in actions where the damages are preca- 
rigus, being to be aſſeſſed ad libitum by à jury, as in actions 
for words, ejectment, or treſpaſs, it is very ſeldom poſſible for 
a plaintiff to ſwear to the amount of his cauſe of action; and 
therefore no ſpecial bail is taken thereon, unleſs by a judge's 
order or the particular directions of the court, in ſome pecu- 
har ſpecies of injuries, as in caſes of mayhem or atrocious 
battery 3 or upon ſuch ſpecial circumſtances, as make it ab- 
ſolutely neceflary that the defendant ſhould be kept within 


the reach of juſtice. Alſo in actions againſt heirs, executors, 
and adminiſtrators, for debts of the deccaſed, ſpecial bail is 


r Append. No III. 5 5. t 2 Show. 202. 6 Mod. 231. 
» Inſt. J. 4. t. 11. Ef. l. 2. f. 8. 


not 
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not demandable; for the action is not ſo properly againſt them 
in perſon, as againſt the effects of the deceaſed in their poſ- 
ſeſſion. But ſpecial bail is required even of them, in actions 
for a devaſlavit, or waſting the goods of the deceaſed; that 
wrong being of their own committing; 


Tuvs much for proceſs ; which is only meant to bring 
the defendant into court, in otder to conteſt the ſuit, and 
abide the determination of the law. When he appears either 
in perſon as a priſoner, or out upon bail, then follow the 
pleadings between the parties, which we ſhall conſider at large 
in the next chapter, 
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CHAPTER THE TWENTIETH. 


or PLEADING. 


LEADINGS are the mutual altercations between 
the plaintiff and defendant ; which at preſent are ſet 
down and delivered into the proper office in writing, though 


formerly they were uſually put in by their counſel ore ens, or 


viva voce, in court, and then minuted down by the chief 
clerks, or prothonotaries; whence in our old law French 
the pleadings are frequently denominated the paro/. 


Tre firſt of theſe is the declaration, narratio or count, 
antiently called the zale*; in which the plaintiff ſets forth 
his cauſe of complaint at length : being indeed only an am- 
plification or expoſition of the original writ upon which his 
action 1s founded, with the additional circumſtances of time 
and place, when and where the injury was committed. But 
we may remember, that, in the king's bench, when the de- 
fendant is brought into court by bill of Middleſex, upon a 
ſuppoſed treſpaſs, in order to give the court a juriſdiction, 
the plaintilf may declare in whatever action, or charge him 
with whatever injury he thinks proper; unleſs he has held 
him to bail by a ſpecial ac etiam, which the plaintiſf is then 
bound to purſue. And fo alſo, in order to have the benefit of 
a cabias to ſecure the defendant's perſon, it was the anticnt 
practice and is therefore {till warrantable in the common 
pleas, to ſue out a writ of treſpaſs guare clauſum fregit, for 
breaking the plaintiff's cloſe: and when the defendant is once 


a Append. No II. $2. No III. 5 6. b See pag. 28 5. 288. 
brought 


Ch. 20. WRrRONGS. 294. 


brought in upon this writ, the plaintiff declares in whatever 
action the nature of his true injury may require; as in an 
action of covenant, or on the caſe for breach of contract, or 
other leſs forcible tranſgreſſion e: unleſs, by holding the de- 


fendant to bail on a ſpecial ac etiam, he has bound himſelf to 
declare accordinyly. 


Ix kcal actions, where poſſeſſion of land is to be recovered, 
or damages for an actual treſpaſs, or ſor waſte, Sc. affecting 
land, the plaintiff mult lay his declaration or declare his in- 
jury to have happened in the very county and place that it 
really did happen; but in ragſitory actions, for injuries that 
might have happened any where, as debt, detinue, flander, 
and the like, the plaintiff may declare in what county he 
pleaſes, and then the trial mult be had in that county in which 
the declaration is laid. Though if the defendant will make 
aſidavit, that the cauſe of action, if any, aroſe not in that but 
in another county, the court will direct a change of the venue 
or viſue, (that is, the vicinia or neighbourhood in which the 
injury is declared to be done) and will oblige the plaintiff to 
declare in the other county; unleſs he will undertake to give 
material evidence in the firſt (1). For the ſtatutes 6 Rich. II. 
c. 2. and 4 Hen. IV. c. 18. having ordered a// writs to be 
laid in their proper counties, this, as the judges conceived, 
impowered them to change the venue, if required, and not 
to inſiſt rigidly on abating the writ: which practice began in 
the reizn of James the firit *. And this power is diſeretionally 
exerciſed, ſo as to prevent and not to cauſe a defect of juſ- 
tice, Therefore the court will not change the venue to any 
of the four northern counties, previous to the ſpring circuit; 

© 2Ventr. 259. Filiz. 231. Styl pract. Reg. (edit:. 


4 Raſtell t. Dette. 184 b. Fi'z. Abs. 1657.) 331. 
t. Briefe. 18. Salk. 670. Trye's Jus 


— — 


—— — 


(1) But if he fails to produce at the trial material evidence of 
the cauſe of action in the county, in which he has laid it, he muſt 
be nonſuited, though he might have recovered a verdict in another 


county. 2 Bl. Rep. 1031. A 3 
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becauſe there the aſſiſes are holden only once a year, at the 
time of the ſummer circuit. And it will ſometimes remove 
the venue from the proper juriſdiction, (eſpecially of a narrow 
and limited kind) upon a ſuggeſtion, duly ſupported, that a 
fair and impartial trial cannot be had therein © (2). 


IT is generally uſual in actions upon the caſe to ſet forth ſe- 
veral cafes, by different counts in the ſame declaration; fo that 
if the plaintiff fails in the proof of one, he may ſucceed in 
another. As, in an action on the caſe upon an aſſumpſit for 
goods ſold and delivered, the plaintiff uſually counts or de- 
clares, firſt, upon a ſettled and agreed price between him and 
the defendant ; as that they bargained for twenty pounds: and 
leſt he ſhould fail in the proof of this, he counts likewiſe upon 
a quantum valebant ; that the defendant bought other goods, 
and agrecd to pay him ſo much as they were reaſonably worth; 
and then avers that they were worth other twenty pounds : 
and ſo on in three or four different ſhapes ; and at laſt con- 
cludes with declaring, that the defendant had refuſed to ful- 
fil any of theſe agreements, whereby he is endamaged to ſuch 
a value, And if he proves the caſe laid in any one of his 
counts, though he fails in the reſt, he ſhall recover propor- 
tionable damages. This declaration always concludes with 
theſe words, and thereupon he brings ſuit, &c.” © inde pro- 
tc ducit ſectam, Oc.“ By which words, ſuit or ſecta (a ſequend ) 
were antiently underſtood the witneſſes or followers of the 
plaintiff f. For in former times the law would not put the de- 


e Sta, 874.—Mlock v. Saladine, f Seld, on Forteſc. c. 21. 
Trin. 4 Geo. III. B. R. 


— 


(2) The court will not change the venue in an action brought 
upon a ſpecialty, a promiſſory note, or a bill of exchange; yet in 
one caſe where the action was upon a bond, and the witneſſes of 
both parties lived in the county to which the defendant prayed 
the venue might be changsd, the court ordered it to be changed 
upon condition that the defendant ſhould bring no writ of error, 
and ſhould give judgment of the term preceding the trial. 1 T. R. 
781, : 


ſendant 
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fendant to the trouble of anſwering the charge, till the plaintiff 
had made out at leaſt a probable caſ2 g. But the actual produc- 
tion of the ſuit, the ſecta, or followers, is now antiquated; and 
hath been totally diſuſed, at leaſt ever ſince the reign of Ed- 
ward the third, though the form of it ſtill continues, 


Ar the end of the declaration are added alſo the plaintiff's 
common pledges of proſecution, John Doe and Richard Roe, 
which, as we before obſerved®, are now mere names of form; 
though formerly they were of uſe to anſwer to the king for 
the amercement of the plaintiff, in caſe he were nonſuited, 
barred of his action, or had a verdict or judgment againſt 
him!, For, if the plaintiff neglects to deliver a declaration 
for two terms after the defendant appears, or is guilty of other 
delays or defaults againſt the rules of law in any ſubſequent 
{tage of the action, he is adjudged not to follow or purſue his 
remedy as he ought to do, and thereupon a nonſuit, or non 
proſequitur, is entered; and he is ſaid to be nonprord. And 
for thus deſerting his complaint, after making a falſe claim or 
complaint (pro falſo clamore ſus ) he ſhall not only pay coſts 
to the defendant, but is liable to be amerced to the king. A 
retraxit differs from a nonſuit, in that the one is negative, and 
the other poſitive: the nonſuit is a mere default and neglect of 
the plaintiff, and therefore he is allowed to begin his ſuit again, 
upon payment of coſts; but a retraxit is an open and volun- 
tary renunciation of his ſuit, in court, and by this he for 
ever loſes his action. A diſcontinuance is ſomewhat ſimilar to 
a nonſuit: for when a plaintiff leaves a chaſm in the proceed- 
ings of his cauſe, as by not continuing the proceſs regularly 
from day to day, and time to time, as he ought to do, the ſuit 
is diſcontinued, and the defendant is no longer bound to at- 
tend; but the plaintiff muſt begin again, by ſuing out a new 
original, uſually paying coſts to his antagoniſt. Antiently, by 
the demiſe of the king, all ſuits depending in his courts were at 
once diſcontinued, and the plaintiff was obliged to renew the 
proceſs, by ſuing out a freſh writ from the ſueceſſor: the virtue 

& Bratt. 400. Flet. J. 2. c. 6. 13 Buiſtr. 275. 4 Inſt. 189. 

d See pag. 274e 
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of the former writ being totally gone, and the defendant no 
longer bound to attend in conſequence thereof: but, to pre- 
vent the expence as well as delay attending this rule of law, 
the ſtatute 1 Edw. VI. c. 7. enacts, that by the death of the 
king no action ſhall be diſcontinued ; but all proceedings 
ſhall ſtand good as if the ſame king had been living. 


Wr the plaintiff hath ſtated his caſe in the declaration, 
it is incumbent on the detendant within a reaſonable time to 
make his defence, and to put in a p/ea ; elſe the plaintiff will at 
once recover judgment by d aut, or n:þil aicitof the defendant, 


DeFexcr, in it's true legal ſenſe, ſignifies not a juſtification, 
protection, or guard, which is now it's popular ſignification; 
but merely an oppoſing or denial (from the French verb defender ) 
of the truth or validity of the complaint. It is the contefatio 
litis of the civilians: a general aſlertion that the plaintiff hath 
no ground of action, which aſſertion is afterwards extended 
and maintained in his plea. For it would be ridiculous to 
ſuppoſe that the defendant comes and defends (or, in the vul- 
gar acceptation, juſtifies) the force and injury, in one line, 
and pleads that he is nt guilty of the treſpaſs complained of, 
in the next. And therefore in actions of dower, where the 
demandant doth not count of any injury done, but merely de- 
mands her endowment*, and in athſes of land, where alfo 
there 15 no injury alleged, but merely a queſtion of right tated 
tor the determination of the recognitors or jury, the tenant 
makes no ſuch defencel. In writs of entry®, where no injury 
is ſtated in the count, but merely the right of the demandant 
and the defective title of the tenant, the tenant comes and 
defends or denies his right, jus ſuum, that is (as I underſtand 
it, though with a ſmall grammatical inaccuracy) the right of 
the demanclant, the only one expreſsly mentioned in the plead- 
ings: or elſe denies his own right to be ſuch, as is ſuggeſted 
by the count of the demandant. And in writs of right“ the 
tenant always comes and defends the right of the demandant 


k Raſtal. entr. 234. m Vol. II. Append. No v. § 2. 
Booth of real actions. 118. n Append. N. I. 5. 
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and his ſeiſin, jus praedicti S. et ſciſinam ipſiuso, (or elſe the ſei- 
fin of his anceſtor, upon which he counts, as the caſe may be) 
and the demandant may reply, that the tenant unjuſtly defends 
his, the demandant's right, and the ſeiſin onwhich he counts?. 
All which is extremely clear, if we underſtand by defence an 
eppyſition or denial, but is otherwiſe inexplicably difficult 1, 


- ., >" 
» 


. 


r en ens 
Oh — a rr 
7 i £366 


"IS > jt 


Tux courts were formerly very nice and curious with re- 
ſpect to the nature of the defence, ſo that if no defence was 
made, though a ſuſſicient plea was pleaded, the plaintiff ſnould 
recover judgment ?: and therefore the book entitled novae 
narrationes or the new tal , at the end of almoſt every count, 
narratio, or tale, ſubjoins ſuch defence as is proper for the de- 
fendant to make. For a general defence or denial was not 
prudent in every ſituation, ſince thereby the propriety of the 
writ, the competency of the plaintiff, and the cognizance of 
the court, were allowed. By defending the force and injury 
the defendant waived all pleas of miſnoſmertʒ by defending the © 298 J 
damages, all exceptions to the perſon of the plaintiff; and by 
detending eicher one or the other 2vhen and where it ſhould 
behove him, he acknowleged the juriſdiction of the court * 
But of late years theſe niceties have been very deſervedly 


diſcountenanced “; though they {till ſeem to be law, if in. 
ſiſted on *. L 


BrroRE defence made, if at all, cagnizance of the ſuit muſt 
be claimed or demanded f when any perſon or body corporate 
hath the franchiſe, not only of holding pleas within a particu- 
lar limited juriſdiction, but alſo of the cognizance of pleas : 


Soar 


— — 
— — 


Co. Fntr. 182. home dayt entendre quil ſe excuſe de tort a 
p Nov. Narr. 230. edit. 1534. luy ſurmys per counte, et fait ſe partie 
Ihe true reaſon of this, ſays Booth, al/ple; et per tant guil d-fende les dama- 
fon real actions, 94. 112.) I could never get, il affirm le parte able deſtre reſpondu; 
yet find : ſo little did he underſtand of et per tant guil defende ou et quant il de- 
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principles! vera, il accepte la poiar de ccurt de co- F 
r Co. Litt. 127. nuftre ou trier lour ple. ( Mid. tenend. cur. 
Edit. 1534. 408. edit. 1534+) See alſo Co. Litt. 127. | | 
t Theloal. dig. J. 14. c. 1. pag. 357» W Salk. 217. Lord Raym. 282. J | 
u En la defence ſont iij choles enten- x Carth, 230. Lord Raym. 117. 1 
dantz ; per tont quil defende tert et forces | ; 
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and that, either without any words excluſive of other courts, 
which entitles the lord of the franchiſe, whenever any ſuit 
that belongs to his juriſdiction is commenced in the courts 
at Weſtminſter, to demand the cognizance thereof; or with 
ſuch excluſive words, which alſo entitle the defend.nt to 
plead to the juriſdiction of the court. Upon this claim of 
cognizance, if allowed, all proceedings ſhall ceaſe in the ſu- 
perior court, and the plaintiff is left at liberty to purſue his 
remedy in the ſpecial juriſdiction. As, when a ſcholar, or 
other privileged perſon of the univerſities of Oxford or Cam- 
bridge is impleaded in the courts at Weſtminſter, for any 
cauſe of action whatſoever, unleſs upon a queſtion of free- 
hold *. In theſe caſes, by the charter of thoſe learned bo- 
dies, confirmed by act of parliament, the chancellor or vice- 
chancellor may put in a claim of cognizance; which, if made 
in due time and form, and with due proof of the facts alleged, 
is regularly allowed by the courts *. It muſt be demanded 
before full defence is made® or imparlance prayed ; for theſe 
are a ſubmiſſion to the juriſdiction of the ſuperior court, and 
the delay is a /aches in the lord of the franchiſe : and it will 
not be allowed, if it occaſions a failure of juſtice *, or if an 
action be brought againſt the perſon himſelf, who claims the 
franchiſe, unleſs he hath alſo a power in ſuch caſe of making 


another jud ze 9. 


AFTER defence made, the defendant muſt put in his plea. 
But, before he defends, if the ſuit is commenced by capias 


or /atitat, without any ſpecial 


Y 2 Lord EE 836. 10 Mod. 126, 

2 See pag. 83. 

a Hardr. 505. 

b Rait. Entr. 128, Cc. 

c 2 Ventr. 363. 

d Hob. 87. Yearbook M. 8 Hen. VI. 
20. In this latter caſe the chancellor of 
Oxford claimed cognizance of an action 
of treſpaſs brought againſt himſelf ; 
which was diſallowed, becauſe he ſhould 
not be judge in his own cauſe. The ar- 


gument uſed by ſer; cant Rolfe, on behalf 


original, he is entitled to de- 


of the cognizance, is curious and worth 
tranſcribing, — Jeo vors dirai un fable. 
En aſeun temps fuit un pape, et avi! 
fait un grand offence, et le cardinals vin- 
drent a luy et diſoyent a luy, ** peccaſti :” 
et il dit, „ judica me: et ils diſcyent, 
& non poſſumus, quia caput es eccleſiac z 
C judica ſeipſum: et Papeſtsl dit, * ju» 
& dico me cremari;“ et fuit combuſtus; 
et apres fuit un Jain. Et in ces cas il 
fuit ſon juge demene, et iſſint n'eſt pas in- 
convenient que un bome ſoit juge demene. 

mand 
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mand one imparlance*, or licentia lequendi ; and may, before 

he pleads, have more granted by conſent of the court; to ſee 

if he can end the matter amicably without farther ſuit, by 

talking with the plaintiff: a practice, which is f ſuppoſed to 

have ariſen from a principle of religion, in obedience to that 
precept of the goſpel, “ agree with thine adverſary quickly, 
* whilſt thou art in he way with him 8.” And it may be ob- 
ſerved that this goſpel precept has a plain reference to the 
Roman law of the twelve tables, which expreſsly directed 
the plaintiff and defendant to make up the matter, while 
they were in the way, or going to the praetor—in via, rem 
uti pacunt orato, There are alſo many other previous ſteps 
which may be taken by a defendant before he puts in his plea. 
He may, in real aCtions, demand a view of the thing in queſ- 
tion, in order to aſcertain it's identity and other circum- 
ſtances. He may crave oyer ® of the writ, or of the bond, or 
other ſpecialty upon which the action is brought; that is to 
hear it read to him ; the generality of defendants in the times 
of antient ſimplicity being ſuppoſed incapable to read it them- 
ſelves : whereupon the whole is entered verbatim upon the 
record, and the defendant may take advantage of anycondition 
or other part of it, not ſtated in the plaintiff's declaration. 
In real actions alſo the tenant may pray in aid, or call for aſ- 
ſiſtance of another, to help him to plead, becauſe of the fee- 
bleneſs or imbecillity of his own eſtate. Thus a tenant for 
life may pray in aid of him that hath the inheritance in re- 
mainder or reverſion; and an incumbent may pray in aid of 
the patron and ordinary : that 1s, that they ſhall be joined in 
the action and help to defend the title. Voucher alſo is the 
calling in of ſome perſon to anſwer the action, that hath 
warranted the title to the tenant or defendant. This we ſtill 
make uſe of in the form of common recoveries i, which are 
grounded on a writ of entry; a ſpecies of action that we may 
remember relies chicfly on the weakneſs of the tenant's title, 
who therefore vouches another perſon to warrant it. If the 
rouchee appears, he is made defendant inſtead of the vouchor: 


e Append, Ne III. 8 6. h Append. No III. § 6. 
f Gilb. Hiſt, Com. Pl. 35, i Vol. II. Append, No V. & 2. 
8 Matth. v. 25 
but, 
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but, if he afterwards makes default, recovery ſhall be had 
againſt the original defendaut; and he ſhall recover over an 
equivalent in value againſt the deficient vouchee. In aſſiſes 
indeed, where the principal queſtion is, whether the demand- 
ant or his anceſtors were or were not in poſſeſſion till the ouſter 
happened, and the title of the tenant is little (if at all) dif- 
culled, there no voucher is allowed; but the tenant may 
bring a writ of vwarrantia chartae againſt the warrantor, to 
compel him to aſſiſt him with a good plea or defence, or elſe 
to render damages and the value of the land, if recovered 
againſt the tenant*, In many real actions alſo !, brought by 
or againſt an infant under the age of twenty-one years, and 
alſo in actions of debt brought againſt him, as heir to any de- 
ceaſed anceſtor, either party may ſuggeſt the nonage of the 
infant, and pray that the proceedings may be deferred till his 
full age; or (in our legal phraſe) that the infant may have his 
age, and that the parol may demur, that is, that the pleadings 
may be ſtaid; and then they ſhall not proceed till his full age, 
unleſs it be apparent that he cannot be prejudiced thereby ”. 
But, by the ſtatutes of Weſtm. 1. 3 Edw. I. c. 46. and of 
Gloceſter, 6 Edw. I. c. 2. in writs of entry /r diſſeiſin in 
ſome particular caſes, and in actions aunceſtrel brought by 
an infant, the parol thall not demur : otherwiſe he might be 
deforced of his whole property, and even want a maintenance, 
till he came of age. 80 likewiſe in a writ of dower the heir 
ſhall not have his age; for it is neceſſary that the widow's 
claim be immediately determined, elfe ſhe may want a pre- 
ſent ſubſiſtencen. Nor ſhall an infant patron have it in a 
guare impedit ', fince the law holds it neceſſary and expedient 
that the church be immediately filled. 


Wur theſe proceedings are over, the defendant muſt 
then put in his excuſe or plea. Pleas are of two forts; di- 
iatory pleas, and pleas 70 the action. Dilatory pleas are ſuch 
as tend merely ta delay or put off the ſuit, by queſtioning 

k F. N. B. 135. n 1 Roll. Abr. 137, 


1 Dyer. 137. | 9 Ibid, 138. 
in Finch. L. 260. 


1 . © — 
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the propriety of the remedy, rather than by denying the in- 
jury: pleas to the action are ſuch as diſpute the very cauſe 
of ſuit. The former cannot be pleaded after a general im- 
parlance, which is an acknowlegement of the propriety of 
the action. For imparlances are either general, of which we 
bave before ſpoken, and which are granted of courſe; or 
foecial, with a ſaving of all exceptions to the writ or count, 
which may be granted by the prothonotary; or they may be 
ſtill more ſpecial, with a ſaving of all exceptions whatſoever, 
which are granted at the diſcretion of the court ?. 


1. DiLaToRyY pleas are, 1. To the zuri/diFion of the 
court : alleging, that it ought not to hold plea of this in- 
jury, it ariſing in Wales or beyond ſea; or becauſe the land 
in queſtion is of antient demeſne, and ought only to be de- 
manded in the lord's court, Sc. 2. To the diſability of 
the plaintiff, by reaſon whereof he is incapable to com- 
mence or continue the ſuit; as, that he is an alien enemy, 
outlawed, excommunicated, attainted of treaſon or felony, 
under a praemunire, not in rerum natura (being only a fic- 
titious perſon), an infant, a feme- covert, or a monk pro- 
feſſed. 3. In abatement: which abatement is either of the 
writ, or the count, for ſome defect in one of them; as by 
miſnaming the defendant, which is called a miſugſmer; giving 
him a wrong addition, as e/quire inſtead of knight; or other 
want of form in any material reſpect (3). Or, it may be, that 


p 12 Mod. 529. 


——— 
— 


(3) All dilatory pleas are called pleas in abatement, in contra- 
diſtinction to pleas i» Bar. By the 4 & 5 Ann. c. 16. and the 
practice of the courts, no plea in abatement can be received unleſs 
the defendant proves the truth of it by affidavit. 1 Cromp. 132. 
3 Burr. 1618, 

Theſe pleas are not favoured by the courts, and they muſt be 
fled within ſour days after the day upon which the declaration 1s 
delivered, both days being incluſive. 1 T. R. 277. 

Where an action is brought againſt one or ſome only of a num- 
ber of partners, if the defendant or defendants wtend to take ad- 

vantage 
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the plaintiff is dead; for the death of either party is at once 
an abatement of the ſuit. And in actions merely perſonal, 
arifing ex delicto, for wrongs actually done or committed by 
the defendant, as treſpaſs, battery, and ſlander, the rule is 
that actio perſonalis moritur cum perſona à; and it never ſhall 
be revived either by or againſt the executors or other repre- 
ſentatives. For neither the executors of the plaintiff have 
received, nor thoſe of the defendant have committed, in their 
own perſonal capacity, any manner of wrong or injury. But 
in actions ariſing ex contractu, by breach of promiſe and the 
like, where the right deſcends to the repreſentatives of the 
plaintiff, and thoſe of the defendant have aſſets to anſwer 


the demand, though the ſuits ſhall abate by the death of the 


parties, yet they may be revived againſt or by the executors” ; 
being indeed rather aCtions againſt the property than the per- 
fon, in which the executors have now the ſame intereſt that 
their teſtator had before, 


Taess pleas to the juriſdiction, to the diſability, or in 


| abatement, were formerly very often uſed as mere dilatory 


pleas,. without any foundation of truth, and calculated only 
for delay; but now by ſtatute 4 & 5 Ann. c. 16. no dilatory 
plea is to be admitted, without afhdavit made of the truth 
thereof, or ſome probable matter ſhewn to the court to induce 
them to believe it true, And with reſpect to the pleas them- 
ſelves, it is a rule, that no exception ſhall be admitted againſt 
a declaration or writ, unleſs the defendant will in the ſame 
plea give the plaintiff a better; that is, ſhew him how it 
might be amended, that there may not be two objeCtions 


q 4 Inſt. 315. $ Brownl. 139. 
1 March. 14. 


— 
6—B— 4 — — 


vantage of the partnerſhip, it muſt be pleaded in abatement, or it is 
fuppoſed to be waived. 
But the plea in abatement muſt ſtate who are the real partners. 
2 Bl. Rep 947. But if an action be brought in the name of ſome 
of the partners only, the defendant may avail himſelf of this ob- 
jection at the trial. | 
10 upon 
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upon the ſame account. Neither, by ſtatute 8 & g W. III. 
c. 31. ſhall any plea in abatement be admitted in any ſuit 


for partition of lands; nor ſhall the ſame be abated by reaſon 
of the death of any tenant. 


ALL pleas to the juriſdiction conclude to the cognizance [ 303 J 
of the court; praying “ judgment, whether the court will 
« have further cognizance of the ſuit :” pleas to the diſabi- 
lity conclude to the perſon ; by praying “ judgment, if the 
« ſaid A the plaintiff ought to be anſwered :” and pleas in 
abatement. (when the ſuit is by original) conclude to the 
writ or declaration; by praying “ judgment of the writ, or 
declaration, and that the ſame may be quaſhed,” caſſetur, 
made void, or abated : but, if the action be by bill, the plea 
muſt pray “ judgment of the bill,” and not of the declara- 


tion; the bill being here the original, and the declaration 
only a copy of the bill, 


WHEN theſe dilatory pleas are allowed, the cauſe is either 
diſmiſſed from that juriſdiction ; or the plaintiff is ſtayed till 
his diſability he removed ; or he 1s obliged to ſue out a new 
writ, by leave obtained from the court; or to amend and 
new-frame his declaration. But when on the other hand 
they are over-ruled as frivolous, the defendant has judgment 


of reſpondeat ouſter, or to anſwer over in ſome better manner. 
It is then incumbent on him to plead. 


2. A PLEA to the action; that is, to anſwer to the merits 
of the complaint, This is done by confeſſing or denying it. 


A conFEss10N: of the whole complaint is not very uſual, 
for then the defendant would probably end the matter ſooner 3 
or not plead at all, but ſuffer judgment to go by default. 
Yet ſometimes, after tender and refuſal of a debt, if the cre- 
ditor haraſſes his debtor with an action, it then becomes ne- 
ceſſary for the defendant to acknowlege the debt, and plead 


e Co, Entr, 271. 
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the tender; adding that he has always been ready, tort temps 
priſt, and {till is ready, wncore priſt, to diſcharge it: for « 
tender by the debtor and refuſal by the creditor will in all caſes 
diſcharge the coſts », but not the debt itſelf; though in ſome 
particular caſes the creditor will totally loſe his money * (4), 


L 304 ] But frequently the defendant confeſſes one part of the com- 


plaint, (by a cagnovit actionem in reſpect thereof) and traverſes 
or denies the reſt: in order to avoid the expenſe of carrying 
that part to a formal trial, which he has no ground to liti- 
gate. A ſpecies of this ſort of confeſſion is the payment of 
money into court“ which is for the moſt part neceſſary upon 
pleading a tender, and is itſelf a kind of tender to the plain- 
tiff; by paying into the hands of the proper officer of the 
court as much as the defendant acknowleges to be due, to- 
gether with the coſts hitherto incurred, in order to prevent 
the expenſe of any farther proceedings. This may be done 
upon what is called a mation; which is an occaſional appli- 
cation to the court by the partics or their counſel, in order 
to obtain ſome rule or order of court, which becomes neceſ- 
ſary in the progreſs of a cauſe; and it is uſually grounded 
upon an af:davit, (the perfect tenſe of the verb aide) being 
a voluntary oath before ſome judge or officer of the court, to 
evince the truth of certain facts, upon which the motion is 
grounded : though no ſuch afidavit is neceſſary for payment 
of money into court. It, after the money paid in, the 
plaintiff proceeds in his ſuit, it is at his own peril; for it 
he does not prove more due than is ſo paid into court, he ſhall 
be nonſuited and pay the defendant coſts ; but he ſhall ſtill 
have the money ſo paid in, for that the defendant has acknow- 
leged to be his due. In the French law the rule of practice 
is grounded upon principles ſomewhat ſimilar to this; for 
there, if a perſon be ſued for more than he owes, yet he loſes 


V Vent. 21. 


Styl. pract. Reg. Cedit. 1657.) 201. 
u Litt. 8 338. Co. Litt. 209. 


2 Keb. 555. Salk. 596. 


— 


— 


(4) A tender in bank notes is ſufficient, unleſs the creditor ex- 
preſsly refuſes to receive notes and inſiſts upon caſh. 3 T. R. 554- 


his 
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his cauſe if he doth not tender ſo much as he really does owev. 
To this head may alſo be referred the practice of what is 
called a ſet- : whereby the defendant acknowleges the juſ- 
tice of the plaintiff's demand on the one hand; but on the 
other, ſets up a demand of his own, to counterbalance that 
of the plaintiff, either in the whole or in part: as, if the 
plaintiff ſues for ten pounds due on a note of hand, the de- 
fendant may ſet off nine pounds due to himſelf for merchan- 
dize ſold to the plaintiff, and, in caſe he pleads ſuch ſet-off, 
mult pay the remaining balance into court. This anſwers 
very nearly to the compen/atio, or ſoppage, of the civil law *, 
and depends on the ſtatutes 2 Geo. II. e. 22. and 8 Geo. Il. 
c. 24. which enact, that, where there are mutual debts be- 
tween the plaintiff and defendant, one debt may be ſet againſt 
the other, and either pleaded in bar, or given in evidence 
upon the general iſſue at the trial; which ſhall operate as 


payment, and extinguiſh ſo much of the plaintiff's de- 
mand (5). 


Pl as, that totally deny the cauſe of complaint, are either 
the general iiſue, or a /pecial plea, in bar. 


1. Tur genera! iſſue, or general plea, is what traverſes, 
mwarts, and denies at once the whole declaration; without 
offering any ſpecial matter whereby to evade it. As in treſ- 
pals either vi et armis, or on the caſe, non culpabilis, not 


W Sp. L. b. 6. c. 4 x Ff. 16. 2. 1. 


— — — — — 


(5) The debts between the plaintiff and defendant muſt be 


mutual, but may be of different natures ; if the defendant does 
not ſpecially plead his debt as a ſet off, he muſt deliver a notice of 
ſet-off together with the plea of the general iſſue. A notice of 
ſet- off ought to be expreſſed with almoſt as much certainty as a 
declaration ; and the delivery of it muſt be proved at the trial of 
the cauſe. 1 Cremp. Pr. 157. But in actions by or ag ainſt the 
allignees of a bankrupt, the ſum juſtly due may be recovered under 
te 5 Geo. II. c. 30. without either pleading, or giving notice of a 


ſet-off. 1 T. X. 115. 


guilty; 
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guilty”; in debt upon contract, nihil debet, he owes nothing; 
in debt on bond, nor eff factum, it is not his deed; on an 
aſſumpſit, non aſſumpſit, he made no ſuch promiſe. Or in real 
actions, aul tort, no wrong done; nul diſſeiſin, no diſſeiſin; 
and in a writ of right, the miſe or iſſue is, that the tenant 
has more right to hold than the demandant has to demand. 
Theſe pleas are called the general iſſue, becauſe, by im- 
porting an abſolute and general denial of what is alleged 
in the declaration, they amount at once to an iſſue; by 
which we mean a fact affirmed on one fide and denied on 
the other. 
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FoRMERLY the general iſſue was ſeldom pleaded, except 
when the party meant wholly to deny the charge alleged againſt 
him. But when he meant to diſtinguiſh away or palliate the 
charge, it was always uſual to ſet forth the particular facts in 
what is called a ſpecial plea ; which was originally intended 
to apprize the court and the adverſe party of the nature and - 
circumſtances of the defence, and to keep the law and the 
fact diſtinct. And it is an 1invariable rule, that every defence, 
which cannot be thus ſpecially pleaded, may be given in evi- 
dence, upon the general iſſue at the trial. But, the ſcience 
I 306 J] of ſpecial pleading having been frequently perverted to the 
purpoſes of chicane and delay, the courts have of lite in 
ſome inſtances, and the legiſlature in many more, permitted 
the general iſſue to be pleaded, which leaves every thing open, 
the fact, the law, and the equity of the caſe ; and have al- 
lowed ſpecial matter to be given in evidence at the trial. And, 
though it ſhould ſeem as if much confuſion and uncertainty 
would follow from ſo great a relaxation of the ſtrictneſs 
antiently obſerved, yet experience has ſhewn it to be other- 
wiſe; eſpecially with the aid of a new trial, in caſe either 
party be unfairly ſurpriſed by the other. 
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2. SPECIAL pleas, in bar of the plaintiff's demand, are 
very various, according to the circumitances of the defend- 
ant's caſe, As, in real actions, a general releaſe or a fine, 

" | 


Y Append, No II. 54. 
both 
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both of which may deſtroy and bar the plaintiff's title. Or, 
in perſonal actions, an accord, arbitration, conditions per- 
formed, nonage of the defendant, or ſome other fact which 
precludes the plaintiff from his action :. A juſtification is 
likewiſe a ſpecial plea in bar; as in actions of affault and 
battery, ſen aſſault demeſne, that it was the plaintiff's own 
original aſſault; in treſpaſs, that the defendant did the thing 
complained of in tight of fome office which warranted him 
ſo to do; or, in an action of flander, that the plaintiff is 
really as bad a man as the defendant faid he was, 


Also a man may plead the ſtatutes of limitation? in bar; 
or the time limited by certain acts of parliament, beyond 
which no plaintiff can lay his cauſe of action. This, by the 
ſtatute of 32 Hen. VIII. e. 2. in a writ of right is /ixty years: 
in aſſes, writs of entry, or other poſſeſſory actions real, of 


the ſeiſin of one's anceſtors, in lands; and either of their 


ſeiſin, or one's own, in rents, ſuits, and ſervices ; iy years: 


and in actions real for lands grounded upon one's own ſeifin 


or poſſeſſion, ſuch poſſeſſion muſt have been within zhirty 
years. By ſtatute 1 Mar. ſt. 2. c. 5. this limitation does not 
extend to any ſuit for advowſons, upon reaſons given in a 
former chapter b. But by the ſtatute 21 Jac. I. c. 2. a time 
of limitation was extended to the eafe of the king; viz. 
ſixty years precedent to 19 Feb. 1623 ©; but, this becoming 
ineffectual by efflux of time, the ſame date of limitation was 
fixed by ſtatute 9 Geo. III. c. 16. to commence and be 
reckoned backwards, from the time of bringing any ſuit or 
other proceſs, to recover the thing in queſtion ; ſo that a 
poſſeſſion for ſixty years is now a bar even againſt the preroga- 
tive, in derogation of the antient maxim, * nullum tempus oc- 
« currit regi.” By another ſtatute, 21 Jac. I. c. 16. twenty 
years is the time of limitation in any writ of formedon : and, 
by a conſequence, te ty years is alſo the limitation in every 
action of ejectment; for no ejectment can be brought, un- 
leſs where the leſſor of the plaintiff is entitled to enter on the 


2 Append, No 1H. 6 6. d See page 250. 
2 See pag. 188. 196. © 3 Inſt. 189. 
Vol. III. 2 
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lands, and by the ſtatute 21 Jac. I. c. 16. no entry can be 
made by any man, unleſs within twenty years after his right 
ſhall accrue. Alſo all actions of treſpaſs, ( quare clauſum fregit, 
or otherwiſe) detinue, trover, replevin, account, and caſe (6), 
(except upon accounts between merchants) (7) debt on ſimple 
contract, or for arrears of rent, are limited by the ſtatute laſt 
mentioned to / years after the cauſe of action commenced : 
and aCtions of afſault, menace, battery, mayhem, and im- 
priſonment, muſt be brought within feur years, and actions 
for words within ue years, after the injury committed (8), 
d See pag. 206. 


(6) Under the head of actions upon the caſe are included actions 
for libels, criminal converſation, ſeduction, and actions for words, 
which are not actionable without a ſpecial damage. 

(7) This exception does not extend to a tradeſman's account 
with his cuſtomer; for in this caſe there are not mutual dealings, 
and the tradeſman 1s barred by the ſtatute from recovering for 


more than thoſe articles, which have been ſold within ſix years, 
Bull. N. P. 14. 


(8) The ſtatute makes an exception for all perſons who ſhall be 


under age, ſeme coverts, non compos mentis, in priſon, or abroad, 
when the cauſe of action accrues; and the limitations of the ſtatute 


ſhall only commence from the time when their reſpective impedi- 


ments or diſabilities are removed; fec. 7. But if one only of a 
number of partners lives abroad, they muſt bring their action 
within fix years after the cauſe of it accrued. 4 T. R. 5 16. And 
where a party has been guiity of any fraud in his dealings or ac- 
counts, the courts of law and equity have determined that he ſhall 
only protect himſelf by the ſtatute of limitations from the time his 
fraud is diſcovered. 3 P. Vins. 143. Doug. 630. 

Any acknowledgment of the exiſtence of the debt, however 
flight, will take it out of the ſtatute, and the limitation will then 
run from that time; and where an expreflion is ambiguous, it 
ſhall be left to the conſideration of the jury, whether it amounts or 
not to ſuch acknowledgment. 2 T. R. 760. Where there are 
two or more drawers of a joint and ſeveral promiſſory note, the 
acknowledgment of one may be given in eyidence in a ſeparate 


action againſt another, and will defeat the effect of the ſtatute, 
Doug. 629. 


And 
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And by the ſtatute 31 Eliz. c. 5. all ſuits, inditments, and in- 
formations, upon any penal ſtatutes, where any forfeiture is 
to the crown alone, ſhall be ſued within f years, and where 
the forfeiture is to a ſubject or to the crown and a ſubject, 
within one year, after the offence committed (9); unleſs where 
any other time 1s ſpecially limited by the ſtatute. Laſtly, by 
ſtatute 10 W. III. c. 14. no writ of error, ſcire facias, or other 
ſuit, ſhall be brought to reverſe any judgment, fine, or reco- 
very, for error, unleſs it be proſecuted within tebentyyears (10). 
The uſe of theſe ſtatutes of limitation is to preſerve the peace 
of the kingdom, and to prevent thoſe innumerable perjuries 
which might enſue, if a man were allowed to bring an action 
for any injury committed at any diſtance of time. Upon both [ 308 ] 
theſe accounts the law therefore holds, that © interęſt reipub- 

licae ut fit fints litium :” and upon the ſame principle the Athe- 

nian laws in general prohibited all actions, where the injury 

was committed five years before the complaint was made ©: 

If therefore in any ſuit, the injury, or cauſe of action, haps 

pened earlier than the period expreſsly limited by law, the de- 

fendant may plead the ſtatutes of limitations in bar : as upon 

an aſſumpſit, or promiſe to pay money to the plaintiff, the de- 

fendant may plead non aſſumꝑſit infra ſex anns he made no 

ſuch promiſe within fix years; which is an effectual bar to 

the complaint. 
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Ax eſtoppel is likewiſe a ſpecial plea in bar: which hap- 
pens where a man hath done ſome act, or executed ſome deed 
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(9) Where the forfeiture is to the crown and a ſubject, a com- 

mon informer muſt ſue within one year, and the crown may proſe- 

cute for the whole penalty at any time within two years aftet that 
year ended, 


(10) No ſtatute has fixed any limitation to a bond or ſpecialty ; 
but where no intereſt has been paid upon a bond; and no demand 
proved thereon for twenty years, the judges recommend it to the 


Jury to preſume it diſcharged, and to find a verdict for the de- 
fendant, 2 T. R. 270. 
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which eſtops or precludes him from averring any thing to 
the contrary. As if tenant for years (who hath no frechold) 
levies a fine to another perſon. Though this is void as to 
ſtrangers, yet it ſhall work as an eſtoppel to the cognizor; 
for, if he aſterwards brings an action to recover theſe lands, 
and his fine is pleaded againſt him, he ſhall thereby be eſtop- 
ped from ſaying, that he had no frechold at the time, and 
therefore was incapable of levying it. 


Tux conditions and qualities of a plea (which, as well 
as the doctrine of eſtoppels, will alſo hold equally, mutatis 
mutandis, with regard to other parts of pleading) are, 1. That 
it be ſingle and containing only one matter; for duplicity 
begets confuſion. But by ſtatute 4 & 5 Ann, c. 16. a man 
with leave of the court may plead two or more diſtinct mat- 
ters or ſingle pleas; as in an action of aſſault and battery, 
theſe three, not guilty, ſon aſſault demeſne, and the ſtatute of 
limitations. 2. That it be direct and poſitive, and not ar- 
gumentative. 3. That it have convenient certainty of time, 
place, and perſons. 4. That it anſwer the plaintiff's alle- 
gations in every material point, 5. That it be ſo pleaded as 
to be capable of trial. 


SPECIAL pleas are uſually in the affirmative, ſometimes 
in the negative, but they always advance ſome new fact not 
mentioned in the declaration; and then they mult be averred 
to be true in the common form: “ and this he is ready to 
« verify. — This is not neceſſary in pleas of the general 
ifue; thoſe always containing a total denial of the facts 
before advanced by the other party, and therefore putting 
him upon the proof of them. 


It is a rule in pleading, that no man be allowed to plead 
ſpecially ſuch a plea as amounts only to the general iſſue, or 
2 total denial of the charge; but in ſuch caſe he ſhall be 
driven to plead the general iſſue in terms, whereby the whole 
queſtion is reſerred to a jury. But if the defendant, in an 
aſſiſe or action of treſpaſs, be deſirous to refer the validity of 

2 his 
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his title to the court rather than the jury, he may ſtate his 
title ſpecially, and at the ſame time give colour to the plaintiff, 
or ſuppoſe him to have an appearance or colour of title, bad 
indeed in point of law, but of which the jury are not com- 
petent judges. As if his own true title be, that he claims 
by ſeoffment with livery from A, by force of which he en- 
tered on the lands in queſtion, he cannot plead this by itſelf, 
as it amounts to no more than the general iſſue, nul torty nul 
diſſeiſin, in aſſiſe, or not guilty in an action of treſpaſs. But 
he may allege this ſpecially, provided he goes farther and 
ſays, that the plaintiff claiming by colour of a prior deed of 
ſeoffment, without livery, entered; upon whom he entered; 
and may then refer himſelf to the judgment of the court 
which of theſe two titles is the beſt in point of law f. 


WHEN the plea of the defendant is thus put in, if it does 
not amount to an iſſue or total contradiction of the declara- 
tion but only evades. it, the plaintiff may plead again, and 
reply to the defendant's plea : either traverſing it, that is, 
totally denying it: as if on an action of debt upon bond the 
defendant pleads ſolvit ad diem, that he paid the money when 
due, here the plaintiff in his replication may totally traverſe 
this plea, by denying that the defendant paid it : or he may 
allege new matter in contradiction to the defendant's plea 
as when the defendant pleads no award made, the plaintiff 
may reply, and fet forth an actual award, and ailign a 
breach : or the replication may confe/s and avoid the plea, by 
ſome new matter or diſtinction, conſiſtent with the plaintiff's 
former declaration; as, in an action ſor treſpaſſing upon land 
whereof the plaintiff is ſeifed, if the defendant ſnews a title 
to the land by deſcent, and that therefore he had a right to 
enter, and gives colour to the plaintiff, the plaintiff may either 
traverſe and totally deny the fact of the deſcent ; or he may 
confeſs and avoid it, by replying, that true it is that ſuch 
deſcent happened, but that ſince the deſcent the defendant. 
himſelf demiſed the lands to the plaintiff for term of life. 


f Dr. & Stud, 2. c. 53. t Append, Ne III. 6 6. 
23 To 
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To the replication the defendant may rejoin, or put in an 
anſwer called a rejoinder. The plaintiff may anſwer the re- 
joinder by a ſur-rejoinder ; upon which the defendant may 
rebut ; and the plaintiff anſwer him by a ſur-rebutter. Which 
pleas, replications, rejoinders, ſur-rejoinders, rebutters, and 
ſur-rebutters anſwer to the exceptio, replicatio, duplicatio, 
triplicatio, and quadruplicatia of the Roman laws“. 


Tye whole of this proceſs is denominated the leading; 
in the ſeveral ſtages of which it muſt be carefully obſerved, 
not to depart or vary from the title or defence, which the 
party has once inſiſted on. For this (which is called a de- 
parture in pleading) might occaſion endleſs altercation, 
Therefore the replication muſt ſupport the declaration, and 
the rejoinder muſt ſupport the plea, without departing out of 
it. As in the caſe of pleading no award made, in conſequence 
of a bond of arbitration, to which the plaintiff replies, ſet- 
ting forth an actual award; now the defendant cannot rejoin 
that he hath performed this award, for ſuch rejoinder would 
be an entire departure from his original plea, which alleged 
that no ſuch award was made: therefore he has now no other 
L 311 J choice, but to traverſe the fact of the replication, or elſe to 
demur upon | the law of it. 


YET in many actions the plaintiff, who Has alleged in his 
declaration a general wrong, may in his replication, after an 
evaſive plea by the defendant, reduce that general wrong to 
a more particular certainty, by aſſigning the injury afreſh 
with all it's ſpecific circumſtances in ſuch manner as clearly 
to aſcertain and identify it, conſiſtently with his general 
complaint; which is called a nezw or novel offienment. As, if 
the plaintiff in treſpaſs declares on a breach of his cloſe in D; 
and the defendant pleads that the place where the i injury is 
ſaid to have happened is a certain cloſe of paſture in D, 
which deſcended to him from B his father, and ſo is his own 
freehold ; the plaintiff may reply and aſſign another cloſe in 


D, ſpecifying the abuttals and boundaries, as the real place 
of the injury i. 


— J 4. 14 Eract. l. &. ir. 5 C. I. i Bro. Ar. t. treſpaſs. 205. 284. 
8 Ir 
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Ir hath previouſly been obſerved * that diplicity in pleading 
muſt be avoided. Every plea muſt be ſimple, entire, con- 
need, and confined to one ſingle point: it mult never be 
entangled with a variety of diſtin independent anſwers to 
the ſame matter; which muſt require as many different 
replies, and introduce a multitude of iſſues upon one and the 
ſame diſpute. For this would often embarraſs the jury, and 
ſometimes the court itſelf, and at all events would greatly 
enhance the expenſe of the partics. Yet it frequently is 
expedient to plead in ſuch a manner, as to avoid any implied 
admiſſion of a fact, which cannot with propriety or ſafety be 
poſitively affirmed or denied. And this may be done by what 
is called a proteflation ; whereby the party interpoſes an ob- 
lique allegation or denial of ſome fact, proteſting (by the 
gerund, protęſtando that ſuch a matter does or does not exiſt; 
and at the ſame time avoiding a direct affirmation or denial. 
Sir Edward Coke hath defined! a proteſtation (in the pithy 
diale& of that age) to be “ an excluſion of a concluſion.” 
For the uſe of it is, to ſave the party from being concluded Wit 
with reſpect to ſome fact or circumſtance, which cannot be 
directly affirmed or denied without falling into duplicity of 
pleading ; and which yet, if he did not thus enter his proteſt, 
he might be deemed to have tacitly waived or admitted. 
Thus, while tenure in villenage ſubſiſted, if a villein had 
brought an action againſt his lord, and the lord was inclined 
to try the merits of the demand, and at the ſame time to 
prevent any concluſion againſt himſelf that he had waived 
his ſigniory; he could not in this caſe both plead affirma- 
tively that the plaintiff was his villein, and alſo take iſſue 
upon the demand; for then his plea would have been double, 
as the former alone would have been a good bar to the action: 
but he might have alleged the villenage of the plaintiff, by 
way of proteſtation, and then have denied the demand. By 
this means the future vaſſalage of the plaintiff was ſaved to 
the defendant, in Caſe the iſſue was found in his (the defend» 
ant's) favour n: for the proteſtation prevented that conclu- 
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ſion, which would otherwiſe have reſulted from the ref of 
his defence, that he had enfranchiſed the plaintiff®; ſince no 
villein could maintain a civil action againſt his lord, So alſo 
if a defcudant, by way of inducement to the point of his 
defence, alleges (among other matters) a particular mode of 
ſeiſin or tenure, which the plaintiff is unwilling to admit, 
and yet deſires to take iſſue on the principal point of the de- 
tence, he mult deny the ſeiſin or tenure by way of proteſta- 
tion, and then traverſe the defenſive matter. So laſtly, if 
an award be ſet forth by the plaintiff, and he can aſſign a 
breach in one part of it, ( viz. the non-payment of a ſum of 
money) and yet is afraid to admit the performance of the reſt 
of the award, or to aver in general a non- performance of any 
part of it, leſt ſomething ſhould appear to have been per- 
formed; he ny ſave to himſelf any advantage he might 
hereafter make of the general non-performance, by alleging 


that by * 3 and plead only the non-payment of the 
| _ 


In any {age of the pleadings, when either ſide advances or 
aſfirms any new matter, he uſually (as was ſaid) ayers it to 
be true; “ and this he is ready to verify.” On the other 
hand, when either ſide traverſes or denies the facts pleaded by 
his antagoniſt, he uſually tenders an ifſue, as it is called; the 
language of which is different according to the party by whom 
the iſſue is tendered; for if the traverſe or denial comes from 
the defendant, the iſſue is tendered in this manner, * and of 
ce this he puts himſelf upon the country,” thereby ſubmitting 
himſelf to the judgment of his peers ?: but if the traverſe lies 
upon the plaintiff, he tenders the iſſue or prays the judgment 
of the peers againſt the defendant in another form ; us, 
« and this he prays may be inquired of by the country.” 


Bur if BP fide (as, for inſtance, the defendant) pleads 
a ſpecial negative plea, not traverſing or denying any thing 
that was betore alleged, but diſcloſing ſome new negative 


n See book II. ch. 6. pag. 94+ ? Append, No. II. 84. 
e Append. N? III. § 6. 


matter: 
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matter : as where the ſuit is on a bond, conditioned to per. 
form an award, and the defendant pleads, negatively, that 
no award was made, he tenders no iſſue upon this plea ; be- 
cauſe it does not yet appear whether the fact will be diſputed, 


the plaintiff not having yet aſſerted the exiſtence of an 


award; but when the plaintiff replies, and ſets forth an 
actual ſpecific award, if then the defendant traverſes the re- 
plication, and denies the making of any ſuch award, he then, 
and not before, tenders an iſſue to the plaintiff. For when in 
the courſe of pleading they come to a point which is affirm- 
ed on one fide, and denied on the other, they are then ſaid 
to be at iſſue; all their debates being at laſt contracted into 
a ſingle point, which muſt now be determined either in fa- 
your of the plaintiff or of the defendant. 
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CHAPTER THE TWENTY-FIRESET. 


or ISSUE and DEMURRER. 


| po exitus, being the end of all the pleadings, is the 
fourth part or ſtage of an action, and is either upon mat- 
ter of lau, or matter of fa. 


Ax iſſue upon matter of law is called a demwurrer : and it 
confeſſes the facts to be true, as ſtated by the oppoſite party; 
but denies that, by the law ariſing upon thoſe facts, any in- 
jury is done to the plaintiff, or that the defendant has made 
out a legitimate excuſe; according to the party which firſt 
demurs, demoratur, reſts or abides upon the point in queſtion, 
As, if the matter of the plaintiff's complaint or declaration 
be inſufficient in law, as by not aſſigning any ſufficient treſ- 
paſs, then the defendant demurs to the declaration; if, on 
the other hand, the defendant's excuſe or plea be invalid, as 
if he pleads that he committed the treſpaſs by authority from 
a ſtranger, without making out the ſtranger's right; here the 
plaintiff may demur in law to the plea: and ſo on in every 
other part of the proceedings, where either fide perceives 
any material objeCtion in point of law, upon which he may 
reſt hjs caſe, 


Tux form of ſuch demurrer is by averring the declaration 
or plea, the replication or rejoinder, to be inſuikcicat in 
law 
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law to maintain the action or the defence; and therefore 
pray ing judgment for want of ſufficient matter alleged *. 
Sometimes demurrers are merely for want of ſufficient form 
in the writ or declaration, But in caſe of exceptions to the 
form, or manner of pleading, the party demurring muſt by 
ſtatute 27 Eliz. c. 5. and 4 & 5 Ann. c. 16. ſet forth the 
cauſes of his demurrer, or wherein he apprehends the de- 
ficiency to conſiſt. And upon either a general, or ſuch a 
ſpecial demurrer, the oppoſite party muſt aver it to be ſuſh- 
cient, which is called a joinder in demurrer ®, and then the 
parties are at iſſue in point of law. Which iſſue in law, or 
demurrer, the judges of the court before which the aCtion is 
brought muſt determine. 


wo = 
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AN iſſue of fact is where the fact only, and not the law, 
is diſputed. And when he that denies or traverſes the fact 
pleaded by his antagoniſt has tendered the iſſue, thus, “and 
« this he prays may be inquired of by the country,” or, 
« and of this he puts himſelf upon the country,” it may im- 
mediately be ſubjoined by the other party, “ and the ſaid 
« A, B. doth the like.” Which done, the iſſue is ſaid to be 
joined, both parties having agreed to reſt the fate of the cauſe 
upon the truth of the ſact in queſtion ©, And this iſſue, of 
fact, muſt generally ſpeaking be determined, not by the judges 
of the court, but by ſome other method ; the principal of 
which methods is that by the country, per pais, (in Latin, 
per patriam ) that is, by jury. Which eſtabliſhment, of dif- 
ferent tribunals for determining theſe different iſſues, 1s in | 
ſome meaſure agreeable to the courſe of juſſice in the Ro- 
man republic, where the judices ordinarii &ttermined only 
queſtions of fact, but queſtions of law were referred to the 
deciſions of the centumwviri 4. 
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Bur here it will be proper to obſerve, tihat during the 
whole of theſe proceedings, from the time of the defendant's 
appearance in obedience to the king's writ, it is neceſſary 
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that both the parties be kept or continued in court from day to 
day, till the final determination of the ſuit. For the court 
can determine nothing, unleſs in the preſence of both the 
parties, in perſon or by their attorneys, or upon default of 
one of them, after his original appearance and a time pre- 
fixed for his appearance in court again. Therefore in the 
courſe of pleading, if either party neglects to put in his de- 
claration, plea, replication, rejoinder, and the like, within 
the times allotted by the ſtanding rules of the court, the 
plaintiff, if the omiſſion be his, is ſaid to be nonſuit, or not 
to follow and purſue his complaint, and ſhall loſe the benefit 
of his writ : or, if the negligence be on the ſide of the de- 
fendant, judgment may be had againſt him, for ſuch his 
default. And, after iſſue or demurrer joined, as well as in 
ſome of the previous ſtages of proceeding, a day is continually 
given and entered upon the record, for the parties to appear 
on from time to time, as the exigence of the caſe may re- 
quire. The giving of this day 1s called the continuance, 
becauſe thereby the proceedings are continued without in- 
terruption from one adjournment to another. If theſe con- 
tinuances are omitted, the cauſe is thereby diſcontinued, and 
the defendant is diſcharged fine die, without a day, for this 


turn : for by his appearance in court he has obeyed the com- 


mand of the king's writ z and, unleſs he be adjourned over 
to a day certain, he is no longer bound to attend upon that 
ſummons; but he muſt be warned afreſh, and the whole 
muſt begin de novo. 


Now it may ſometimes happen, that after the defendant 
has pleaded, nay, even after ifſue or demurrer joined, there 
may have ariſen ſome new matter, which it is proper for the 
defendant to plead ; as, that the plaintiff, being a feme-ſole, 
is fince married, or that ſhe has given the defendant a re- 
leaſe, and the like: here, if the defendant takes advantage 
of this new matter, as early as he poſlibly can, viz. at the 


day given for his next appearance, he is permitted to plead it. 


in what is called a plea puis darrein continuance, or ſince the 
laſt adjournment. For it would be unjuſt to exclude him 


from 
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* 


from the benefit of this new defence, which it was not in his 
power to make when he pleaded the former. Bur it is dan- 
gerous to rely on ſuch a plea, without due conſideration ; for 
it confeſſes the matter which was before in diſpute "Rene 
the parties*. And it is not allowed to be put in, if any con- 
tinuance has intervened between the ariſing of this freſh 
matter and the pleading of it: for then the defendant is guilty 
of neglect, or /aches, and is ſuppoſed to rely on the merits of 
his former plea. Alſo it is not allowed after a demurrer is 
determined, or verdict given; becauſe then relief may be 
had in another way, namely by writ of audita querela, of 
which hereafter. And theſe pleas puis darrein continuance, 
when brought to a demurrer in law or iſſue of fact, _ be 
determined in like manner as other pleas, 


WE have ſaid, that demurrers, or queſtions concerning the 
ſufficiency of the matters alleged in the pleadings, are to be 
determined by the judges of the court, upon ſolemn argument 
by counſel on both ſides; and to that end a demurrer book 
is made up, containing all the proceedings at length, which 
are afterwards entered on record ; and copies thereof, called 
paper-books, are delivered to the judges to peruſe. The re- 
card* is a hiſtory of the moſt material proceedings in the 
cauſe, entered on a parchment roll, and continued down to 
the preſent time; in which mult be ſtated the original writ 
and ſummons, all the pleadings, the declaration, view or 
cyer prayed, the imparlances, plea, replication, rejoinder, 
continuances, and whatever farther proceedings have been 
had; all entered verbatim on the roll, and alſo the iſſue or 
demurrer, and joinder therein. | 


Tatss were formerly all written, as indeed all public 
proceedings were, in Norman or French law, and even the 
arguments of the counſel and deciſions of the court were in 
the ſame barbarous dialect. An evident and ſhameful badge, 
it muſt be owned, of tyranny and foreign ſervitude ; being 
introduced under the auſpices of William the Norman, and 


e Cro. Eliz. 49. f Append. No II. 5 4. No III. § 6. 
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his ſons: wherebythe ironicalobſervation of the Roman ſatyriſt 
came to be literally verified, that “ Gallia cauſidicos docuit fas 
* cunda Britannos 8.” This continued till the reign of Edward 
III; who, having employed his arms ſucceſsfully in ſub- 
duing the crown of France, thought it unbeſeeming the dignity 
of the victors to uſe any longer the language of a vanquiſhed 
country. By a ſtatute therefore, paſted in the thirty-ſixth 
year of his reign®, it was enacted, that for the ſuture all 
pleas {hould be pleaded, thewn, detended, an{wered, debated, 
and judged in the Engliſh tongue; but be entered and en- 
rolled in Latin. In like manner as don Alonſo X, king of 
Caſtile (the great-grandfather of our Edward III) obliged 
his ſubjects to uſe the Caſtilian tongue in all legal procced- 
ings: and as, in 1286, the German language was eſta- 
bliſhed in the courts of the empire k. And perhaps if our 
legiſlature had then directed that the writs themſelves, which 
are mandates from the king to his ſubjects to perform certain 
acts or to appear at certain places, ſhould have been framed 
in the Engliſh language, according to the rule of our antient 
hw!, it had not been very improper. But the record or enroll- 
ment of thoſe writs and the proceedings thereon, which was 
calculated for the benefit of poſterity, was more ſerviceable 
(becauſe more durable) in a dead and immutable language 
than in any flux or living one. The practiſers, however, being 
uſed to the Norman language, and therefore imagining they 
could expreſs their thoughts more aptly and more concifely 
in that than in any other, ſtill continued to take their notes 
in law French : and of courſe when thoſe notes came to be 
publiſhed, under the denomination of reports, they were 
printed in that barbarous dialect; which, joined to the addi- 
tional terrors of a Gothic black letter, has occaſioned many 
a ſtudent to throw away his Plowden and Littleton, without 
venturing to attack a page of them. And yet in reality, upon 
a nearer acquaintance, they would have found nothing very 
formidable in the language; which differs in it's grammar 
© Fuv. xv. 111. * Thid. xxix. 235. 


hd c. 15. I Mirr. c 4. 53. 
i Mod. Un Hiſt. xx. 211. 5 
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and orthography as much from the modern French, as the 
dition of Chaucer and Gower does from that of Addiſon 
and Pope. Beſides, as the Engliſh and Norman languages 
were concurrently uſed by our anceſtors for ſeveral centuries 
together, the two idioms have naturally aſſimilated, and mu- 
tually borrowed from each other : for which reaſon the gram- 
matical conſtruction of each is ſo very much the ſame, that 
I apprehend an Engliſhman (with a week's preparation) 
would underſtand the laws of Normandy, collected in their 
grand couſlumier, as well if not better than a Frenchman bred 
within the walls of Paris. 


Tux Latin, which ſucceeded the French for the entry 
and enrollment of pleas, and which continued in uſe for four 
centuries, anſwers ſo nearly to the Engliſh (oftentimes word 
for word) that it 1s not at all ſurprizing it ſhould generally 
be imagined to be totally fabricated at home, with little more 
art or trouble than by adding Roman terminations to Engliſh 
words. Whereas in reality it is a very univerſal dialect, 
ſpread throughout all Europe at the irruption of the northern 
nations, and particularly accommodated and moulded to 
anſwer all the purpoſes of the lawyers with a peculiar exaCt- 
neſs and preciſion. This is principally owing to the ſimpli- 
city, or (if the reader pleaſes) the poverty and baldneſs of 
it's texture, calculated to expreſs the ideas of mankind juſt 
as they ariſe in the human mind, without any rhetorical 
flouriſhes, or perplexed ornaments of ſtyle : for it may be 
obſerved, that thoſe laws and ordinances, of public as well 
as private communities, are generally the moſt eaſily under- 
ſtood, where ſtrength and perſpicuity, not harmony or ele- 
gance of expreſſion, have been principally conſulted in com- 
piling them. Theſe northern nations, or rather their legiſ- 
lators, though they reſolved to make uſe of the Latin tongue 
in promulging their laws, as being more durable and more 
generally known to their conquered ſubjects than their own 
Teutonic dialects, yet (either through choice or neceſſity) 
have frequently intermixed-therein ſome words of a Gothic 
original; which is, more or leſs, the caſe in every country 
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of Europe, and therefore not to be imputed as any peculiar 
blemiſh in our Engliſh legal latinity n. The truth is, what 
is generally denominated law-latin is in reality a mere tech- 
nical language, calculated for eternal duration, and eaſy to 
be apprehended both in preſent afid future times; and on 
thoſe accounts beſt ſuited to preſerve thoſe memorials which 
are intended for perpetual rules of action. The rude pyra- 
mids of Egypt have endured from the earlieſt ages, while the 
more modern and more elegant ſtructures of Attica, Rome, 
atid Palmyra have ſunk beneath the ſtroke of time. 


As to the objection of locking up the law in a ſtrange and 
unknown tongue, this is of little weight with regard to re- 
cords, which few have occaſion to read but ſuch as do, or 
ought to, underſtand the rudiments of Latin. And beſides 
it may be obſerved of the law-latin, as the very ingenious 
fir John Davis" obſerves of the law-french, © that it is ſo 
« very eaſy to be learned, that the meaneſt wit that ever 
tc came to the ſtudy of the law doth come to underſtand it 
&« almoſt perfectly in ten days without a reader.” 


Ir is true indeed that the many terms of art, with which 
the law abounds, are ſuſſiciently harſh when latinized, (yet 
not more fo than thoſe of other ſciences) and may, as Mr. 
Selden obſerves, give offence © to ſome grammarians of 
& ſqueamiſh ſtomachs, who would rather chuſe to live in 
* 1gnorance of things the moſt uſeful and important, than 
ce to have their delicate ears wounded by the uſe of a word, 
cc unknown to Cicero, Salluſt, or the other writers of the 
4 Augullan age.” Yet this is no more than muſt unavoid- 
ably happen when things of modern ufe, of which the Ro- 
mans had no 1dea, and conſequently no phraſes to expreſs 


m The following ſentence, “ ſ quis fame ſtamp, in the laws of the Bur- 
& ad battalia curte ſua exizrit, if any one gundians on the continent, before the 
* goes out of his own court to fight, end of the fifth century. ( Add. 1. c. 5 
S.. may raiſe a ſmile in the ſtudent as & 2.) 

a flaming modern angliciſm : but he n Pref. Rep. 
may meet with it, among others of the © Pief. ad Eadmer. 


* 
> » 


them, 
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them, come to be delivered in the Latin tongue. It would 

puzzle the moſt claſſical ſcholar to find an appellation, in his 

pure latinity, for a conſtable, a record, or a deed of feoffment: 

it is therefore to be imputed as much to neceſſity, as ignotancey 
that they were ſtiled in our forenſic dialect conflabularius, re- 
cordum, and feoffamentum. Thus again, another uncouth word 
of our antient laws (for I defend not the ridiculous barbariſms 
ſometimes introduced by the ignorance of madern practiſers) 
the ſubſtantive murdrum, or the verb murdrare, however harſh 
and unclaſſical it may ſeem, was neceſſarily framed to expreſs 
a particular offence j ſince no other word in being, occidereg 
interficere, necare, or the like, was ſufficient to expreſs the in- 
tention of the criminal, or quo animo the act was perpetrated; 
and therefore by no means came up to the notion of murder 


at preſent entertained by our law; viz. a killing with malice 
afor er heug yt. 


A ſimilar niecellity to this produced a ſimilar effect at 
B yzantium, when the Roman laws were turned into Greek 
= the uſe of the oriental empire; for, without any regard 
to Attic elegance, the lawyers of the imperial courts made 
no ſcruple to tranſlate fidei commiſſurios, qifenop moore? ; 
cubiculum, ##62xazc09 ; filium-familias, waida-papinas” 3 
repudium, pemeTiov* ; compromiſſum, xoungoporoo* ; reverentia 
et obſequium, pevege Tia A. 6com a”; and they like. They 
ſtudied more the exact and precife import of the words, than 
the neatneſs and delicacy of their cadence. And my acade- 
mical readers will excuſe me for ſuggeſting, that the terms of 
the law are not more numerons, more uncouth, or more dif- 
ficult to be explained by a teacher, than thoſe of logic, phyſics, 
and the whole circle of Ariſtotle's philoſophy, nay even of 
the politer arts of architecture and it's kindred ſtudies, or the 
ſcience of rhetoric itſelf. Sir Thomas More's famous legal 


queſtion V contains in it nothing more difficult, than the de- 


Þ Nov. 1. c. 1. t Nov. 82. c. 11. 
q Nov. 8 edict. Conſtantinop. v Nov. 78. c. 2. 
r Nov. 117. c. I. See pag. 149 
bid. c. 8. 
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finition which in his time the philoſophers currently gave of 
their materia prima, the groundwork of all natural knowlege; 
that it is, neque quid, neque quantum, neque quale, negue aliquid 
ce erum quibus ens determinatur ,” or it's ſubſequent explana- 
tion by Adrian Heereboord, who aſſures us“ that * materia 
« prima non ef corpus, neque per formam corporeitatis, neque 
« per ſimplicem effentiam ? eft tamen ens, et quidem ſubſtantia, 
« licet incompleta ; habetque actum ex ſe entitativum, et ſimul 
« eſt potentia ſubjectiva“ The law therefore, with regard 
to it's technical phraſes, ſtands upon the ſame footing with 
other ſtudies, and requells only the fame indulgence. 


Ts technical Latin continued in uſe from the time of it's 
firſt introduction, till the ſubverſion of our antient conſtitu- 
ion under Cromwell; when, among many other innovations 
in the law, fome for the better and fome for the worle, the 
fanguage of our records was altered and turned into Engliftr. 
But, at the reſtoration of king Charles, this novelty was no 
longer countenanced; the practiſers finding it very difficult 
to expreſs themiclves ſo conciſely or ſignificantly in any other 
language but the Latin. And thus it continued without any 
ſenſible inconvenience till about the year 1730, when it was 
again thought proper that the proceedings at law ſhould be 
done into Engliſh, and it was accordingly fo ordered by ſta- 
tute 4 Geo. II. c. 26. This proviſion was made, according 
to the preamble of the ſtatute, that the common people might 
have knowlege and underſtanding of what was alleged or done 
for and againſt them in the proceſs and pleadings, the judg- 
ment and entyics in a cauſe, Which purpoſe has, I fear, not 
been anſwered ; being apt to ſuſpect that the people are now, 
after many vears experience, altogether as ignorant in matters 
of law as beſore. On the other hand, theſe inconveniences 
have alrcady ariſen from the alteration; that now many 
clerks and attorneys are hardly able to read, much leſs to 
underſtand, a record even of ſo modern a date as the reign of 
George the firft. And it has much enhanced the expenſe of 
all legal proceedings: for ſince the praCtifers are confined (for 


* Plileſept. natural. Co Is 828, Sc. 
| the 


R 


Ch. 21. 
the ſake of the ſtamp duties, which are thereby conſiderably 


increaſed) to write only a {tated number of words in a ſheet ;; L 
and as the Engliſh language, through the multitnde of it's 
particles, is much more verboſe than the Latin; it follows 

that the number of ſheets mult be very much augmented by 
the change . The tranſlation alſo of technical phraſes, and 
the names of writs and other proceſs, were found to be ſo very 
ridiculous (a writ of % prius, quare impeditz fieri facias, habeas 
corpus, and the reſt, not being capable of an Engliſh dreſs with 
any degree of ſeriouſneſs) that in two years time it was found 
neceflary to make a new act, 6 Geo. II. c. 14; which als 
lows all technical words to continue in the uſual language, 


and has thereby almolt defeated every beneficial purpoſe of 
the former ſtatute. 
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Wriar is ſaid of the alteration of language by the ſta- 
tute 4 Geo. II. c. 26. will hold equally ſtrong with reſpect to 
the prohibition of uſing the antient immutable court hand in 
writing the records or other legal proceedings; whereby the 
reading of any record that is fifty years old is now become 
the objeCt of ſcience, and calls for the help of an antiquarian, 
But that branch of it, which forbids the uſe of abbreviations, 
icems to be of more ſolid advantage, in delivering ſuch pro- 
ccedings from obſcurity : according to the precept of Juſti- 
nian :; „ ne per ſcripturam aliqgua fiat in paſterum dubitatio, 
jubemus non per ſiglorum captiones et compendligſa enigmata 
« ejuſdem codicis textum conſcribi, ſed per literarum conſequentiam 
© explanari concedimus.” ut, to return to our demurrer. 


Wurx the ſubſtance of the record is completed, and co- 
pics are delivered to the judges, the matter of law upon which 
the demurrer is grounded is upon ſolemn argument deter- 
mined by the court, and not by any trial by jury; and judg- 
ment is thereupon accordingly given. As, in an action of 
treſpaſs, if the defendant in his ples confeſſes the fact, but 

For inſtance, theſe three words, © form of the ſtatute.” 


tf ſecundum formam flatuti,” are now ® de con ct. dige. 5 13. 
converted into ſeven, © according to the 
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juſtifies it cauſa venationi for that he was hunting; and to 
this the plaintiff demurs, that is, he admits the truth of the 
plea, but denies the juſtification to be legal: now, on arguing 
this demurrer, if the court be of opinion, that a man may not 
juſtify treſpaſs in hunting, they will give judgment for the 
plaintiff; if they think that he may, then judgment is given 
for the defendant. Thus is an iſſue in law, or demurrer, 
diſpoſed of. 


AN iflue of fact takes up more form and preparation to 
ſettle it; for here the truth of the matters alleged muſt be 
ſolemnly examined and eſtabliſhed by proper evidence in the 
channel preſcribed by law. To which examination, of facts, 
the name of trial is uſually confined, which will be treated 
of at large in the two ſucceeding chapters. 
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CHAPTER THE TWENTY-SECOND. 


or THE SEVERAL SPECIES OF 
5 2 8 TRIAL. 


HE uncertainty of legal proceedings is a notion ſo 
generally adopted, and has ſo long been the ſtanding 
theme of wit and good humour, that he who ſhould attempt 
to refute it would be looked upon as a man, who was either 
| incapable of diſcernment himſelf, or elſe meant to impoſe 
upon others. Yet it may not be amiſs, before we enter 
upon the ſeveral modes whereby certainty is meant to be ob- 
tained in our courts of juſtice, to inquire a little wherein 


this uncertainty, ſo frequently complained of, confiſts ; and | 


to what cy it owes it's original, 


+ Tr hath EIN been ſaid to owe it's original to the 


number of our municipal conſtitutions, and the myltitude of 
our judicial deciſions“; which occaſion, it is alleged, abun- 
dance of rules that militate and thwart with each other, as the 
ſentiments or caprice of ſucceſbve legiſlatures and judges have 
happened to vary. The fact, of multiplicity, is allowed; and 
that thereby the reſearches of the ſtudent are rendered more 
difficult and laborious: but that, with proper induſtry, the 
reſult of thoſe inquiries will be doubt and indeciſion, is a 
conſequence that cannot be admitted. People are apt to be 
angry at the want of ſimplicity in our laws: they miſtake va- 
riety for confuſion, and complicated caſes for contradictory. 


2 See the preface to fir John Davies's reports: wherein many of the following 
topics are diſcuſſed more at large. 
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They bring us the examples of arbitrary governments, of 
Denmark, Muſcovy, and Pruſſia; of wild and uncultivated 
nations, the ſavages of Africa and America; or of narrow 
domeſtic republics, in antient Greece and modern Switzer- 
land ; and unreafonab;y require the ſame paucity of laws, the 
fame conciſeneſs of practice, in a nation of freemen, a polite 
and commercial people, and a populous extent of territory. 


In an arbitrary, deſpotic government, where the lands are 
at the diſpoſal of the prince, the rules of ſucceſſion, or the 
mode of enjoyment, muſt depend upon his will and pleaſure, 
Hence there can be but fe legal determinations relating to the 
property, the deſcent, or the conveyance of real eſtates; and 
the ſame holds in a ſtronger degree with regard to goods and 
chattels, and the contracts relating thereto. Under a tyran- 
nical ſway trade muſt þe continually in jeopardy, and of con- 
ſequence can never be extenſive : this therefore puts an end 
to the neceſſity of an infinite number of rules, which the 
Engliſh merchant daily recurs to for adjuſting commercial dif- 
ferences. Marriages are there uſually contracted with ſlaves; 
or at leaſt women are treated as ſuch :; no laws can be there- 
fore expected to regulate the rights of dower, jointures, and 
marriage ſettlements. Few alſo are the perſons who can 
claim the priyileges of any laws; the bulk of thoſe nations, 
viz. the commonalty, boors, or peaſants, being merely vil- 
leins and bondmen. Thoſe are therefore left to the private 
coercion of their lords, are eſteemed (in the contemplation of 
theſe boaſted legiſlators) incapable of either right or injury, 
and of conſequence are entitled to no redeſs. We may ſee, 
in theſe arbitrary ſtates, how large a field of legal conteſts ig 
already rooted up and deſtroyed, 


AGAIN; were we ap 8 and naked people, as the ſavages of 
America are, ſtrangers to feience, to commerce, and the arts 
as well of convenience as of luxury, we might perhaps be 
content, as ſome of them are ſaid to be, to refer all diſputes 
to the next man we meet upon the road, and ſo put a ſhort end 


; | ja 
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to every controverſy. For in a ſtate of nature there is no 
room for municipal laws; and the nearer any nation ap- 
proaches to that ſtate, the fewer they will have occaſion for. 
When the people of Rome were little better than ſturdy 
ſhepherds or herdſmen, all therr laws were contained in ten 
or twelve tables: but as luxury, politeneſs, and dominion 
increaſed, the civil law increaſed in the ſame proportion; 
and ſwelled to that amazing bulk which it now occupies, 


though ſncceſlively pruned and retrenched by the emperors 


Theodoſius and Juſtinian. 


Is like manner we may laſtly obſerve, that, in petty ſtates 
and narrov territories, much fewer laws will ſuffice than in 
large , becaute there are fewer objects upon which the 
laws cm opere. The regulations of a private family are 
ſhort nd well-known; thoſe of a prince's houſhold are 
neceſſuri.y more various and diffuſe, 


Tre cauſes therefore of the multiplicity of the Englith 
laws are, the extent of the country which they govern; the 
commerce and refinement of it's inhabitants; but, above all, 
che liberty and property of the ſubject. Theſe will naturally 
produce an infinite fund of diſputes, which muſt be termi- 
nated in a judicial way: and it is eſſential to a free people, 
that theſe determinations be publiſhed and adhered to; that 
their property may be as certain and fixed as the very conſti- 
tution of their ſtate. For though in many other countries 
every thing is left in the breaſt of the judge to determine, yet 
with us he is only to declare and pronounce, not to make or 
new-model, the law. Hence a multitude of deciſions, or caſes 
adjudged, will ariſe ; for ſeldom will it happen that any one 
rule will exactly ſuit with many caſes, And in proportion 
as the deciſions of courts of judicature are multiphed, the {aw 
will be loaded with decrees, that may ſometimes (though 
rarely) interfere with cach other : either becauſe ſucceeding 
judges may not be apprized of the prior adjudication ; or be- 
cauſe they may think differently from their predeceſſors ; or 
becauſe the ſame arguments did not occur formerly as at pre- 
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ſent; or, in fine, becauſe of the natural imbecility and im- 
perſection that attends all human proceedings. But where. 
ever this happens to be the caſe in any material point, the 
_ legiſlature is ready, and from time to time both may, and 
frequently does, intervene to remove the doubt; and, upon 
due deliberation had, determines by à declaratory ſtatute 
| how the law ſhall be held for the future, 


WHATEVER inſtances therefore of contradiction or un- 
certainty may have been gleaned from our records, or reports, 
muſt be imputed to the defects of human laws in general, 


and are not owing to any particular il] conſtruction of the 


Engliſh ſyſtem. Indeed the reverſe is moſt ſtrictly true, The 
Engliſh law is leſs embarraſſed with inconſiſtent reſolutions 


and doubtful queſtions, than any other known ſyſtem of the 


ſame extent and the ſame duration. I may inſtance in the 
civil law : the text whereof, as colleCted by Juſtinian and his 
agents, is extremely voluminous and diffuſe ; but the idle 
comments, obſcure gloſſes, and jarring interpretations praft- 
ed thereupon by the learned juriſts, are literally without 
number. And theſe gloſſes, which are mere private opinions 
of ſcholaſtic doctors (and not like our books of reports, judi- 
cial determinations of the court) are all of authority ſufficient 
to be vouched and relied on: which muſt needs breed great diſ- 


traction and confuſion in their tribunals. The ſame may be 


ſaid of the canon law; though the text thereof is not of half 
the antiquity with the common law of England; and though 
the/more antient any ſyſtem of laws is, the more it is liable 
to be perplexed with the multitude of judicial decrees. When 
therefore a body of laws of ſo high antiquity as the Engliſh, 
is in general ſo clear and perſpicuous, it argues deep viſ- 
dom and foreſight in ſuch as laid the foundations, and 


great care and circumſpection in ſuch as have built the 
ſuperſtructure. 


Bur is not (it will be aſked) the multitude of law-ſuits, 
which we daily fee and experience, an argument againſt the 
clearneſs and certainty of the law itſelf ? By no means : for 


among 
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among the various diſputes and controverſies which are daily 
to be met with in the courſe of legal proceedings, it is ob- 
vious to obſerve how very few ariſe from obſcurity in the 
rules or maxims of law. An aCtion ſhall ſeldom be heard of, 
to determine a queſtion of inheritance, unleſs the fact of the 
deſcent be controverted. But the dubious points, which are 


uſually agitated in our courts, ariſe chiefly from the difficulty 


there is of aſcertaining the intentions of individuals, in their 
ſolemn diſpoſitions of property; in their contracts, convey- 
ances, and teſtaments. It is an object indeed of the utmoſt 
importance in this free and commercial country, to lay as few 
reſtraints as pothble upon the transfer of poſſeſfions from hand 
to hand, or their various deſignations marked out by the pru- 
dence, convenience, neceſlities, or even by the caprice, of 
their owners: yet to inveſtigate the intention of the owner is 
frequently matter of difficulty, among heaps of entangled 
conveyances or wills of a various obſcurity. The law rarely 
heſitates in declaring it's own meaning; but the judges are 


frequently puzzled to find out the meaning of others. Thus 


the powers, the intereſt, the privileges, and properties of a 
tenant for life, and a tenant in tail, are clearly diſtinguiſhed 
and preciſely ſettled by law: but, what words in a will ſhall 
conſtitute this or that eſtate, has occaſionally been diſputed 
for more than two centuries paſt z and will continue to be 
diſputed as long as the careleſſneſs, the ignorance, or ſingu- 


larity of teſtators ſhall continue to cloath their intentions in 
dark or new-fangled expreſhons. 


Bur, notwithſtanding fo vaſt an acceſſion of legal contro- 
verſies, ariſing from ſo fertile a fund as the ignorance and 
wilfulneſs of individuals, theſe will bear no compariſon in 
point of number to thoſe which are founded upon the diſho- 
neſty, and diſingenuity of the parties: by either their ſuggeſt- 
ing complaints that are falſe in fact, and thereupon bringing 
groundleſs actions; or by their denying ſuch facts as are true, 
in ſetting up unwarrantable defences, ex facto oritur jus: if 
therefore the fact be perverted or miſ-repreſented, the law 
which ariſes from thence will unavoidably be unjuſt or partial, 

And, 
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And, in order to prevent this, it is neceſſary to ſet right the 
fact. and eſtabliſh the truth contended for, by appealing to 
ſome mode of probation or trial, which the law of the country 
has ordained for a criterion of truth and falſſiood. 


Tust modes of probation or trial form in every civilized 
country the great object of judicial deciſions. And experi- 
ence will abundantly ſhew, that above a hundred of our law. 
ſuits ariſe from diſputed facts, for one where the law is 
doubted of. About twenty days in the year are ſufficient 
in Weſtminſter-hall, to ſettle (upon ſolemn argument) every 
demurrer or other ſpecial point of law that ariſes throughout 
the nation: but two months are annually ſpent in deciding 
the truth of facts, before ſix diſtinct tribunals, in the ſeveral 
circuits of England; excluſive of Middlefex and London, 
which afford a ſupply of cauſes much more than equivalent 
to any two of the largeſt circuits. 


Tarar then is the examination of the matter of fact in 
iſſue; of which there are many different ſpecies, according 
to the difference of the ſubject, or thing to be tried: of all 
which we will take a curſory view in this and the ſubſequent 
chapter. For the law of England ſo induſtriouſly endea- 


vours to inveſtigate truth at any rate, that it will not confine 


itſelf to one, or to a few, manners of trial; but varies it's 
examination of facts according to the nature of the facts 
themſelves: this being the one invariable principle purſued, 
that as well the beſt method of trial, as the beſt evidence 
upon that trial, which the nature of the caſe affords, and no 


other, ſhall be admitted in the Engliſh courts of juftice. 


Tux ſpecies of trials in civil caſes are ſeven. By record, 
by inſpection, or examination; by certificate; by witneſſes ; by 
wager bartel; by wager of law; and by jury. 


I. FrasT then of the trial by record. This is only uſed in 


one particular inſtance : and that is where a matter of record 


os 


an 


he 
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is pleaded in any action, as a fine, a judgment, or the like; 
and the oppoſite party pleads, * nul tiel record,” that there is 
no ſuch matter of record exiſting : upon this, iſſue is tender- 
ed and joined in the following form, «© and this he prays may 
« be inquired of by the record, and the other doth the like;“ 
and hereupon the party pleading the record has a day given 
him to bring it in, and proclamation is made in court for him 
to © bring forth the record by him in pleading alleged, or 
« elſe he ſhall be condemed ;” and, on his failure, his an- 
tagoniſt ſhall have judgment to recover. The trial therefore 
of this ifluc is merely by the record; for, as fir Edward Coke® 
obſerves, a record or enrollment is a monument of ſo high a 
nature, and importeth in itſelf ſuch abſolute verity, that if it 
be pleaded that there is no ſuch record, it ſhall not receive any 
trial by witneſs, jury, or otherwiſe, but only by itſelf, Thus 
titles of nobility, as whether earl or no earl, baron or no ba- 
ron, ſhall be tried by the king's writ or patent only, which is 
matter of record. Alſo in caſe of an alien, whether alien 
friend or enemy, ſhall be tried by the league or treaty be- 


tween his ſovereign and ours; for every league or treaty is of 


record 4. And alſo, whether a manor be to be held in antient 
demeſne, or not, ſhall be tried by the record of dome/day in 
the king's exchequer. 


Il. Trar. by inſpection, or examination, is when for the 
greater expedition of a cauſe, in ſome point or iſſue being 
cither the principal queſtion, or ariſing collaterally out of it, 
but being evidently the object of ſenſe, the judges of the court, 
upon the teſtimony of their own ſenſes, ſhall decide the point 
in diſpute. For, where the affirmative or negative of a 
queſtion is matter of ſuch obvious determination, it is not 
thought neceſſary to ſummon a jury to decide it ; who are 
properly called in to inform the conſcience of the court in 
reſpect of dubious facts: and therefore when the fact, from it's 
nature, muſt be evident to the court either from ocular de- 
monſtration or other irreſragable proof, there the law departs 

d x Inſt. 115. 260. 7 4-9 Rep. 31, 
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from it's uſual reſort, the verdict of twelve men, and relies 
on the judgment of the court alone. As in caſe of a ſuit to 
reverſe a fine for non-age of the cognizor, or to ſet aſide a 
ſtatute or recognizance entered into by an infant; here, and 
In other- caſes of the like ſort, a writ ſhall iflue to the ſhe. 
riff*z commanding him that he conſtrain the ſaid party to 
appear, that it may be aſcertained by the view of his body 
by the king's juſtices, whether he be of full age or not; « ut 
&« per aſpeftum corporis ſui conflare poterit guſfticiarits naſtrit, þ 
« praedictus A fit plenae actatis necne*'.” If however the court 
has, upon inſpection, any doubt of the age of the party, 
—(as may frequently be the caſe) it may proceed to take proofs 
of the fact; and, particularly, may examine the infant him- 
ſelf upon an oath of voir dire, veritatem dicere, that is, to 
make true anſwer to ſuch queſtions as the court ſhall demand 


of him: or the court may examine his mos: his god- 
father, or the like *, 


Ix like manner if a defendant pleads in abatement of the 
ſuit that the plaintiff 1s dead, and one appears and calls him- 
ſelf the plaintiff, which the defendant denies ; in this caſe 
the judges ſhall determine by inſpection and examination, 
whether he be the plaintiff or not b. Alſo if a man be ſound 
by a jury an idiot @ rativitate, he may come in perſon into 
the chancery before the chancellor, or be brought there by 
his friends, to be inſpected and examined, whether idiot or 
not: and, if upon ſuch view and inquiry, it appears he is 
not ſo, the verdict of the jury, and all the proceedings 
thereon, are utterly void and inſtantly of no effect i. 


AXOTHER inſtance in which the trial by inſpection may 
be uſed, is when, upon an appeal of maihem, the iſſue joined 
1s whether it be maihem or no maihem, this ſhall be decided 
'by the court upon inſpection, for which purpoſe they may 


29 Rep, 31. ok now It is tried by inſpection, 
f This quettion of non-age was for- 2 Roll. Abr. 573. 
merly, according to Glanvil, (I. 13. c. h 9 Rep. 30. 


15.) tcied by a jury of eight men; i id. 31. 
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eall in the aſſiſtance of ſurgeons). And, by analogy to this, 
in an action of treſpaſs for maihem, the court (upon view 
of ſuch maihem as the plaintiff has laid in his declaration, or 
which is certified by the judges who tried the cauſe to be the 
ſame as was given in evidence to the jury) may increafe the 
damages at their own diſcretion k; as may alſo be the caſe 
upon view of an atrocious battery. But then the battery 
muſt likewiſe be alleged ſo certainly in the declaration, that 


it may appear to be the ſame with the battery inſpected. 


Also, t6 aſcertain any circumſtances relative to a particu- 
lar day paſt, it hath been tried by an inſpection of the alma- 
nac by the court. Thus, upon a writ of error from an in- 
ferior court, that of Lynn, the error aſſigned was that the 
judgment was given on 'a_ ſunday, it appearing to be on 
26 February, 26 Eliz. and upon inſpeCtion of the almanacs 
of that year it was found that the 26 of February in that 
year actually fell upon a ſunday : this was held to be a ſuſh- 
cient trial, and that a trial by a jury was not neceſſary, al- 
though it was an error in fact; and ſo the judgment was re- 
rerſed n. But, in all theſe caſes, the judges, if they conceive 
a doubt, may order it to be tried by jury. 


III. Tux trial by certificate is allowed in ſuch caſes, where 
the evidence of the perſon certifying is the only proper crite- 
rion of the point in diſpute. For, when the fact in queſtion 
lies out of the cognizance of the court, the judges muſt rely 
on the ſolemn averment or information of perſons in ſuch a 
ſtation, as affords them the moſt clear and competent know- 
lege of the truth. As therefore ſuch evidence (if given to 
a jury) muſt have been concluſive, the law, to fave trouble 
and circuity, permits the fact to be determined upon ſuch 
certificate merely. Thus, 1. If the iſſue be whether A was 
abſent with the king in his army out of the realm in time of 
war, this ſhall be tried by the certificate of the mareſchall of 


j 2 Roll. Abr. 579, m Cro. Eliz. 227, 
1 Sid. 108. n Litt. & 102» 


Hardr. 408. 
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the king's hoſt in writing under his ſeal, which ſhall be ſent 
to the juſtices. 2. If, in order to avoid an outlawry or the 
like, it was alleged that the defendant was in priſon, ultra 
mare, at Bourdeaux, or in the ſervice of the mayor of Bour- 
deaux, this ſhould have been tried by the certificate of the 
mayor; and the like of the captain of Calais . But when 
this was law ?, thoſe towns were under the dominion of the 
crown of England. And therefore, by a parity of reaſon, it 
ſhould now hold that in fimilar caſes, ariſing at Jamaica or 
Minorca, the tria! ſhould be by certificate from the governor of 
thoſe iſlands. We alſo find that the certificate of the queen's 
meſſenger, ſent to ſummon home a peereſs of the realm, was 
formerly held a ſuſſicient trial of the contempt in refuſing to 
obey ſuch ſummons. 3. For matters within the realm, the 
cuſtoms of the city of London ſhall be tried by the certificate 
of the mayor and aldermen, certified by the mouth of their 
recorder” ; upon a ſurmiſe from the party alleging it, that the 
cuſtom ought to be thus tried: elſe it mull be tried by the 
country *. As, the cuſtom of diſtributing the effects of free- 
men deceaſed ; of enrolling apprentices; or that he who is 
free of one trade may uſe another; if any of theſe or other 
ſimilar points come in iſſue. But this rule admits of an ex- 
ception, where the corporation of London is party, or inte- 
reſted, in the ſuit; as in an action brought for a penalty in- 
flicted by the cuſtom: for there the reaſon of the law will not 
endure ſo partial a trial; but this cuſtom ſhall be determined 
by a jury, and not by the mayor and aldermen, certifying by 
the mouth of their recorder*. 4. In ſome caſes, the ſheriff 
of London's certificate ſhall be the final trial: as if the iſſue 
be, whether the defendant be a citizen of London or a fo- 
reigner , in caſe of privilege pleaded to be ſued only in the 
city courts. Of a nature ſomewhat ſimilar to which is the 
trial of the privilege of the univerſity, when the chancellor 
claims cognizance of the cauſe, becauſe one of the parties is a 


0 9 Rep. Jt. Pro. Abr. t. trial. pl. 96. 
p 2 Roll. Abr. 533. t Hob. 85. 
1 Dyer. 176, 377. » Co. Litt. 74. 


P Co. Litt. 74. 4 Burr, 248. 
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privileged perſon. In this caſe, the charters, eonſirmed by 
act of parliament, direct the trial of the queſtion, whether a 
privileged perſon or no, to be determined by the certificate 
and notification of the chancellor under ſeal; to which it 
hath alſo been uſual to add an afidavz of the fact: but if the 


parties be at iſſue between themſelves, whether A is a member 


of the univerſity or no, on a plea of privilege, the trial ſhall 
be then by jury, and not by the chancellor's certificate“: be- 
cauſe the charters direct only that the privilege be allowed on 
the chancellor's certificate, when the elaim of cognizance is 
made by him, and not where the defendant himſelf pleads his 
privilege : fo that this muſt be lefr to the ordinary courſe of 
determination. 5. In matters of eccleſiaſtical juriſdiction, as 
marriage, and of courſe general baſtardy, and alſo excommuni- 
cation, and orders, theſe, and other like matters, ſhall be tried 
by the biſhop's certificate v. As if it be pleaded in abate- 
ment, that the plaintiff is excommunicated, and iſſue is jom-= 
ed thereon; or if a man claims an eſtate by defcent, and the 
tenant alleges the demandant to be a baſtard ; or if on a writ 
of Jower the heir pleads no marriage; or if the iſſue in a 
quare impedit be, whether or no the church be full by inſti- 
tution; all theſe, being matters of mere eccleſiaſtical cogni- 
zance, ſhall be tried by certificate from th@ordinary. Bur 
in an action on the caſe for calling a man baſtard, the de- 
fendant having pleaded in juſtification that the plaintiff was 
really fo, this was directed to be tried by a jury*: becauſe, 
whether the plaintiff be found either a general or ſpecial baſ- 
tard, the juſtification will be good; and no queſtion of ſpe- 
cial baſtardy ſhall be tricd by the biſhop's certificate, but by 
a jury v. For a ſpecial baſtardy is one born before marriage, of 
parents who afterwards intermarry : which is baſtardy by our 
law, though not by the eccleſiaſtical. It would therefore be 
improper to refer the trial of that queſtion to the biſhop; who, 
whether the child be born before or after marriage, will be 


ſure to return or certify him legitimate*, Ability of a clerk [ 336 J 


u 2 Roll. Abr. 583. y Dver. 79. 
Co. Litt. 74. 2 Lev. 252. 2 See intzod. to the great charter. 
z Hob. 179. edit. Oxon. ſub. anno 1233. 


preſented 
» 


— 


n 


o 
* = 
— — TS 2 


K 
— — +- g 
* * o 4 


FT A. 
8 — 


— 
—— 
5 


„% —— 


— 4 = 4 — 
— 
i». > + 


2 


Te = — 
—— —— 2 4 2 — . 2 N 28 


P Lf wy Re * fb 
nnn 


r 


wh 4 ** 
- day ˙ ˖§˖?C̃ĩͤ— <S» . 


— 9 4 - S 
CRE - 
0 4 * 


— — = . | — — Dr 
2 ²³²³ẽẽ ( 


— 
- = 
4 
7 


. * r 
8 — — 
nr * — 
3 . 
- 7 „ 
* * * 
— — — 
KA 


* 
| 14 24 


2 


64 7 N 
1 

7 

1 


2 2 
— 
1 R 2 . 


336 PRIVATE Book III. 
preſented , admiſſion, inflitution, and deprivation of a clerk, 
ſhall alſo be tried by certificate from the ordinary or metropo- 
litan, becauſc of theſe he is the moſt competent judge®: but 
induction ſhall be tried by a jury, becauſe it is a matter of 
public notoriety®, and is likewiſe the corporal inveſtiture of 
the temporal profits. Reſignation of a benefice may be tried 
in either way; but it ſeems moſt properly to fall within the 
biſhop's cognizance. 6. The trial of all cuſtoms and prac- 
tice of the courts ſhall be by certificate from the proper offi- 
cers of thoſe courts reſpectively; and, what return was made 
on a writ by the ſheriff or under-ſheriff, ſhall be only tried by 
his own certificate®. And thus much for thoſe ſeveral iſſues 

or matters of fact, which are proper to be tried by certificate. 


IV. A rovurTH ſpecies of trial is that by witneſſes, per 
Zeftes, without the intervention of a jury. This is the only 
method of trial known to the civil law; in which the judge 
is left to form in his own breaſt his ſentence upon the credit 
of the witneſſes examined: but it is very rarely uſed in our 
law, which prefers the trial by jury before it in almoſt every 
inſtance. Save only, that when a widow brings a writ of 
dower, and the tenant pleads that the huſband is not dead; 
this, being looked upon 25 a dilatory plea, is, in favour of the 
widow and for greater expedition, allowed to be tried by wit- 
neſſes examined before the judges : and fo, ſaith Finch f, ſhall 
no other cafe in or law. But fir Edward Coke s mentions 
fome others: as to try whether the tenant in a real action 
was duly ſummoned, or the validity of a challenge to a juror: 
fo that Finch's obſervation muſt be confined to the trial of 
direct, and not collateral, iſſues. And in every caſe fir Ed. 


ward Coke lays it down, that the affirmative muſt be proved 
by two witneſſ:s at the leaſt. 


V. Tux next ſpecies of trial is of great antiquity, but 
much diſuſed; though ſtill in force if the parties chuſe to 


» See Book I. ch. 11. 

b 2 Inſt, 632. Show, Parl. C. 88. eg Rep, 31. 
2 Roll. Abr. 583, Sc. L. 423. 

Per. 229. 8 I Inſt. 6. 


d 2 Roll. Abr. 583. 


de 


Ch. 22. 
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abide by it; I mean the trial by wager of battel. This ſeems 
to have owed it's original to the military ſpirit of our an- 
ceſtors, joined to a ſuperſtitious frame of mind: it being in 
the nature of an appeal to providence, under an apprehenſion 
and hope (however preſumptuous and unwarrantable) that 
heaven would give the victory to him who had the right. 
The deciſion of ſuits, by this appeal to the God of battels, is 
by ſome ſaid to have been invented by the Burgundi, one of 
the northern or German clans that planted themſelves in 
Gaul. And it is true, that the firſt written injunction of 
judiciary combats that we meet with, is in the laws of Gun- 
debald, 4. D. 501, which are preſerved in the Burgundian 
code, Yet it does not ſeem to have been merely a local cuſ- 
tom of this or that particular tribe, but to have been the 
common uſage of all thoſe warlike people from the earlieſt 
times d. And it may alſo ſeem from a paſſage in Velleius 
Paterculus), that the Germans, when firſt they became known 
to the Romans, were wont to decide all conteſts of right by 
the ſword : for when Quintilius Varus endeavoured to intro- 
duce among them the Roman laws and method of trial; it 
was looked upon (ſays the hiitorian) as a © novitas incogni- 
« tae diſciplinae, ut ſolita armis decerni jure terminarentur.” 
And among the antient Goths in Sweden we find the prac- 
tice of judiciary duels eſtabliſhed upon much the ſame foot- 
ing as they formerly were in our own country. 


Tuis trial was introduced into England among other Nor- 
man cuſtoms by William the Conqueror; but was only uſed 
in three caſes, one military, one criminal, and the third civil. 
The firſt in the court- martial, or court of chivalry and ho- 
nour &: the ſecond in appeals of felony ', of which we ſhall 
ſpeak in the next book: and the third upon ifſue joined in a 
writ of right, the laſt and moſt ſolemn deciſion of real pro- 
perty. For in writs of right the jus proprietatts, which is 
frequently a matter of difficulty, is in queſtion z but other 

h Seld. of duels c. 5. 


J 2. c. 118. 
1 Stiernh, de jure Sucon, J. 1. c. 7. 


Vo. III. B b 


k Co, Litt. 261, 
12 Hawk. P. C. 45. 
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338 PRIVATE Book III. 
real actions being merely queſtions of the jus poſſeſſionis, 


which are uſually more plain and obvious, our anceſtors did 
not in them appeal to the deciſion of providence. Another 
pretext for allowing it, upon theſe final writs of right, was 
alſo for the ſake of ſuch claimants as might have the true 
right, but yet by the death of witneſſes, or other defect of 
evidence, be unable to prove it to a jury. But the moſt curious 
reaſon of all is given in the mirror *, that it is allowable upon 
warrant of the combat between David for the people of Iſrael 
of the one party, and Goliah for the Philiſtines of the other 
party: a reaſon, which pope Nicholas I. very ſeriouſly decides 
to be inconcluſive *. Of battel therefore on a writ of right e, 
we are now to ſpeak; and although the writ of right itſelf, 
and of courſe this trial thereof, be at preſent much diſuſed ; 
yet, as it is Jaw at this day, it may be matter of curioſity, at 
leaſt, to inquire into the forms of this proceeding, as we may 
gather them from antient authors P. 


Tux laſt trial by battel that was waged in the court of 
common plcas at Weſtminſter (though there was afterwards 4 
one in the court of chivalry in 1631; and another in the 
county palatine of Durham” in 1638) was in the thirteenth 
year of queen Elizabeth, A. D. 1571, as reported by fir James 
Dyer f; and was held in Tothill-felds, Weſtminſter, “ on 
« ine magna juris conſultorum perturbatione,” ſaith fir Henry 
Spelman *, who was himſelf a witneſs of the ceremony. The 
form, as appears from the authors before cited, is as follows: 


Wren the tenant in a writ of right pleads the general 
iſſue, vis. that he hath more right to hold, than the demand- 


(3 39 ] ant hath to recover; and offers to prove it by the body of his 


champion, which tender is accepted by the demandant; the 
tenant in the firſt place muſt produce his champion, who, by 


m c. 3. $23. III. 12. Finch. L. 421. Dyer, 301. 
n Decret. fart. 2. cduſ. 2. u. 5. c. 22. 2 Inſt. 237. 
o Append. No I. 8 5. 3 Ruſhw. coll. vol. 2. part 2. fol. 
p Glanvil. 7. 2. c. 3. Vet. rat. brevo0 112. 19 Rym. 322. 

ſol. 2. New. Nar. tir. Droit patent. fil. r Cro. Car. 82. 

221, (edit. 1534. Ycer-bock, 25 Edwe Pyer. 201. * Gleſſe 103. 


throwing 
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throwing down his glove as a gage or pledge, thus wages or 
ſtipulates battel with the champion of the demandant z who, 
by taking up the gage or glove, {tipulates on his part to ac- 
cept the challenge. The reaſon why it is waged by cham- 
pions, and not by the parties themſelves, in civil actions, is 
becauſe, if any party to the ſuit dics, the ſuit muſt abate and 
be at an end for the preſent; and therefore no judgment could 
be given for the lands in queſtion, if eicher of the parties were 
ſlain in battel*: and alſo that no perſon might claim an ex- 
emption from this trial, as was allowed in criminal cafes, 
where the battel was waged in perſon, 


A irc of ground is then in due time ſet out, of ſixty 
feet ſquare, encloſed with liſts, and on one ſide a court erect- 
ed for the judges of the court of common pleas, who attend 
there in their ſcarlet robes; and alſo a bar is prepared for the 
learned ſerjeants at law. When the court fits, which ought 
to be by ſunriſing, proclamation is made for the parties, and 
their champions; who are introduced by two kaights, and 
are dreſſed in a coat of armour, with red ſandals, barelegged 
from the knee downwards, bareheaded, and with bare arms 
to the elbows, The weapons allowed them are only batons, or 
ſtaves of an ell long, and a four-cornered leather target; fo 
that death very ſeldom enſued this civil combat. In the court 
military indeed they fought with ſword and lance, according 
to Spelman and Ruſhworth ; as likewiſe in France only vil- 
leins fought with the buckler and baton, gentlemen armed at 
all points. And upon this and other circumſtances, the pre- 
ſident Monteſquieu n hath with great ingenuity not only de- 
duced the impious cuſtom of private duels upon imaginary 
points of honour, but hath alſo traced the heroic madneſs of 


knight-errantry, from the ſame original of judicial combats. 
But to proceed. 


WHrnewn the champions, thus armed with batons, arrive 
within the liſts or place of combat, the champion of the te- 
nant then takes his adverſary by the hand, and makes oath 


Co. Litt. 294. Dycerſite des crrrts, 304; u Sp. L. 5. 23. c. 20. 22. 
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that the tenements in diſpute are not the right of the de- 
mandant; and the champion of the demandant, then taking 
the other by the hand, ſwears in the ſame manner that they 
are; ſo that each champion is, or ought to be, thoroughly 
perſuaded of the truth of the cauſe he fights for. Next an 
oath againſt forcery and enchantment is to be taken by both 
the champions, in this or a ſimilar form; « hear this, ye 
« juſtices, that I have this day neither eat, drank, nor have 
upon me, neither bone, ſtone, ne graſs z nor any enchant- 
ment, forcery, or witchcraft, whereby the law of God may 
ce be abaſed, or the law of the devil exalted. So help me 
« God and his ſaints.” 


THe battel is thus begun, and the combatants are bound 
to fight till the ſtars appear in the evening : and, if the cham- 
pion of the tenant can defend himſelf till the ſtars appear, the 
tenant ſhall prevail in his cauſe; for it is ſuſficient for him 
to maintain his ground, and make it a drawn battel, he be- 
ing already in poſſeſſion; but, if victory declares itſelf for 
either party, for him is judgment finally given. This vic- 
tory may ariſe, from the death of either of the champions: 
which indeed hath rarely happened; the whole ceremony, to 
ſay the truth, bearing a near reſemblance to certain rural 
athletic diverſions, which are probably derived from this ori- 
ginal. Or victory is obtained, if either champion proves 
recreant, that is, yields, and pronounces the horrible word of 
craven ; a word of diſgrace and obloquy, rather than of any 
determinate meaning. But a hotrible word it indeed is to 
the vanquiſhed champion: ſince as a puniſhment to him for 
forfeiting the land of his principal by pronouncing that ſhame- 
ful word, he is condemned, as a recreant, amittere liberam 
legem, that is, to become infamous, and not be accounted 
liber et legalis homo ; being ſuppoſed by the eyent to be proved 
forſworn, and therefore never to be put _ a jury or ad- 
mitted as a witneſs in any cauſe, 


Tuis is the form of a trial by battel; a trial which the 
tenant, or defendant in a writ of right, has it in his election 
14 at 


Ch. 22. 
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at this day to demand; and which was the only decifion of 
ſuch writ of right after the conqueſt, till Henry the ſecond 
by conſent of parliament introduced the grand afſiſe, a pe- 
culiar ſpecies of trial by jury, in concurrence therewith 
giving the tenant his choice of either the one or the other. 
Which example, of diſcountenancing theſe judicial combats, 
was imitated about a century afterwards in France, by an 
edict of Louis the pious, A. D. 1260, and ſoon after by the 
reſt of Europe. The eſtabliſhment of this alternative, Glan- 
vil, chief juſtice to Henry the ſecond, and probably his ad- 
viſer herein, conſiders as a moſt noble improvement, as in 
fact it was, of the law *. 


VI. A $1xTH ſpecies of trial is by wager of law, vadia- 
tio legis, as the foregoing is called wager of battel, vadiatio 
duelli : becauſe, as in the former caſe the defendant gave a 
pledge, gage, or vadium, to try the cauſe by battel; ſo here 
he was to put in ſureties or vadzos, that at ſuch a day he will 
make his law, that 1s, take the benefit which the law has 
allowed him y. For our anceſtors conſidered, that there were 
many caſes where an innocent man, of good credit, might 
be overborne by a multitude of falſe witneſſes; and therefore 
eſtabliſhed this ſpecies of trial, by the oath of the defendant 
himſelf, for if he will abſolutely ſwear himſelf not charge- 
able, and appears to be a perſon of reputation, he ſhall 
go free and for ever acquitted of the debt, or other cauſe of 
action. 


Tus method of trial is not only to be found in the codes 
of almoſt all the northern nations, that broke in upon the 


vw Append. No I. 6 6. tem perennis in famiae opprobriumiillius in- 

x Eft autem magna aſſiſa regale quod- feſti et inverecundi werbi, quod in ore victi 
dam beneficium, clementia principis, de turpiter ſonat, conſecutivum. Ex aequi- 
confilio procerum, populis indultum; quo tate item maxima prodita «ft legalis iſta in- 
vitae bominum, et ſtatus integritati tam ſtitutio. Jus enim, quad poſt multas et 
ſalubriter conſalitur, ut, retinendo gued quis longas dilationes vix evincitur per duellum, 
Aſidet in libero tenemento ſoli, duelli caſum per beneficium ius conſlitutionis commo- 
declinare paſſint bomines ambiguum. Ac dias et acceleratius expeditur. I. 2. c. 7.) 
per hoc contingit, inſperatae et prematurat y Co. Litt. 2985. 
mortis ultimum evadere ſupplicium, vel ſal- 
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Roman empire, and eſtabliſhed petty kingdoms upon it's 
ruins 2; but its original may alſo be traced as far back as 
the Moſaical law, If a man deliver unto his neighbour an 
cc aſs, or an ox, or a ſheep, or any beaſt, to keep; and it die, 
tc or be hurt, or driven away, no man ſeeing it; then ſhall 
te an oath of the Lord be between them both, that he hath 
« not put his hand unto his neighbour's goods; and the 
i owner of it ſhall accept thereof, and he ſhall not make it 
« good.“ We ſhall likewiſe be able to diſcern a manifeſt 
reſemblance, between this ſpecies of trial, and the canonical 
purgation of the popiſh clergy, when acculed of any capital 
crime. The defendant or perſon accuſed was in both caſes 
to make oath of his own innocence, and to produce a certain 
number of compurgators, who ſwore they bclieved his oath, 
Somewhat ſimilar alſo to this is the ſacramentum deciſionis, or 
the voluntary and deciſive cath of the civil law; where one 
of the parties to the ſuit, not being able to prove his charge, 
offers to refer the decifon of the cauſe to the oath of his ad- 
verſary : which the adverſary was bound to accept, or tender 
the ſame propoſal back again; otherwiſe the whole was taken 
as confeſſed by him. But, though a cuſtom ſomewhat ſimi- 
lar to this prevailed formerly in the city of London, yet in 
general the Engliſh law does not.thus, like the civil, reduce 
the defendant, in caſe he is in the wrong, to the dilemma of 
either confeſſion or perjury : but is indeed ſo tender of per- 
mitting the oath to be taken, even upon the defendant's own 
requeſt, that it allows it only in a very few caſes; and in 
thoſe it hath alſo deviſed other collateral remedies for the 
party injured, in which the defendant is excluded from his 
wager of law. ' 


[203] Tur manner of waging and making law is this. He 


that has waged, or given ſecurity, to make his law, brings 

with him into court eleven of his neighbours: a cuſtom, 

which we find particularly deſcribed ſo early as in the league 
2 Sp. L. b. 28. c. 13. Stiernhook, 2 Exod. xxii. 10. 


de jure Sucenum. I. 1. c. 9. Feud. l. 1. b Cod. 4. 1. 12. 
t. 4. 10. 28. © Bro, Abr. t. ley gager · 77. 


7 between 
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between Alfred and Guthrun the Dane !; for by the old 
Saxon conſtitution every man's credit in courts of law de- 
pended upon the opinion which his neighbours had of his 
veracity. The defendant then ſtanding at the end of the 
bar, is admoniſhed by the judges of the nature and danger of 
a falſe oath . And if he till perſiſts, he is to repeat this or 
the like oath : „hear this, ye juſtices, that I do not owe 
« unto Richard Jones the ſum of ten pounds, nor any penny 
« thereof, in manner and form as the ſaid Richard hath de- 
« clared againſt me. So help me God.” And thereupon his 
eleven neighbours or compurgators ſhall avow upon their 
oaths, that they believe in their conſciences that he ſaith the 
truth; ſo that himſelf muſt be ſworn de fidelitate, and the ele- 
ven de credulitate*, It is held indeed by later authorities b 
that fewer than eleyen compurgators will do ; but fir Edward 
Coke is poſitive that there muſt be this number; and his opi- 
nion not only ſeems founded upon better authority, but alſo 
upon better reaſoꝶ for, as wager of law is equivalent to a 
verdict in the defendant's favour, it ought to be eſtabliſhed 
by the ſame or equal teſtimony, namely, by the oath of twelve 
men. And ſo indeed Glanvil expreſſes it“, “ jurabit duode- 
« c:ma manu: and in 9 Henry III. when a defendant in an 
action of debt waged his law, it was adjudged by the court 
« quod defendat ſe duodecima manu.“ Thus too, in an author 
of the age of Edward the firſt*, we read, © adjudicabitur reus 
« ad legem ſuam duodecima manu.” And the antient treatiſe, 
entitled, Dyverſite des courts, expreſsly confirms fir Edward 
Coke's opinion !. ä 


Ir muſt be however obſerved, that ſo long as the cuſtom [ 344] 


continued of producing the /z&a, the ſuit, or witneſſes to give 
probability to the plaintiff's demand, (of which we ſpoke in 
a former chapter) the defendant was not put to wage his law 


4 cap. 3. Wilk. LL. Angl. Sax. k Hengham magna. c. 5. 


e Salk, 682. l covient aver oue luy xi maynz de 
f Co. Litt. 29 5 Jurer eue luy, fc. que ilz entendre en laur 
3 2 Ventr. 171. conſciens gue il dijoyt wiier. ¶ fol. 306. 
d J. 1. c. q. edit. 1534.) 
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unleſs the ſecta was firſt produced, and their teſtimony was 
found conſiſtent. To this purpoſe ſpeaks magna carta, c. 28. 
« Nullus balliuus de caetero ponat aliquem ad legem manifeſtam,” 
(that is, wager of battel) < nec ad juramentum, (that is, wager 
of law) © fmplici loquela ſua,” (that is, merely by his count 
or declaration) - fine teftibus fidelibus ad hoc induftis.,”. Which 
Fleta thus explains® : / petens ſeam produxerit, et concordes 
cc inveniantur, tunc reus poterit vadiare legem ſuam contra peten- 
ee tem et contra ſectam ſuam prolatam ; ſed ſi ſefta variabilis in- 
ic yematur, extunc non tenebitur legem vadiare contra ſectam il- 
tc lam. It is true indeed, that Fleta expreſsly limits the 
number of compurgators to be only double to that of the eta 
produced; * ut ſi duos vel tres teftes produxerit ad probandum, 
te oportet quad defenſio fiat per quatuor vel per ſex; ita quod 
cc pro quolibet teſte duos producat juratores, uſque ad duodecim:” 
ſo that according to this doctrine the eleven compurgators 
were only to be produced, but not all of them worn, unleſs 


the /eFa conſiſted of fix. 


But, though tis might poſſibly be 


the rule till the production of the /efa was generally diſuſed, 
ſince that time the duodecima manus ſeems to have been gene- 


rally required ”. 


In the old Swediſh or Gothic conſtitution, wager of law 
was not only permitted, as it ſtill. is in criminal caſes, unleſs 
the fact be extremly clear againſt the priſoner ® ; but was 
alſo abſolutely required, in many civil caſes: which an au- 
thor of their own very juſtly charges as being the ſource of 
frequent perjury. This, he tells us, was owing to the popiſh 
eceleſiaſtics, who introduced this method of purgation from 
their canon law ; and, having ſown a plentiful crop of oaths 
in all judicial proceedings, reaped afterwards an ample har- 
veſt of perjuries: for perjuries were puniſhed in part by pe- 
cuniary fines, payable to the coffers of the church. But 
with us in England wager of law is never required; and is 
then only admitted, where an action is brought upon ſuch 
matters as may be ſuppoſcd to be privately tranſacted between 


m J. 2. c. 63. 
® Bro. Abr. t. ly gager. 9. 


© Mod. Un. Hiſt. xxxiii. 22. 
p Stiernhook de jure Sueanum. J. I. c. 9. 


the 
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the parties, and wherein the defendant may be preſumed to 
have made ſatisfaction without being able to prove it. There · 
fore it is only in actions of debt, upon ſimple contract, or 
for amercement, in actions of detinue, and of account; where 
the debt may have been paid, the goods reſtored, or the ac- 
count ballanced, without any evidence of either; it is only 
in theſe actions, I ſay, that the defendant is admitted to wage 
his law d: ſo that wager of law lieth not, when there is any 
ſpecialty (as a bond or deed) to charge the defendant, for 
that would be cancelled if ſatisfied; but when the debt grow- 
eth by word only: nor doth it lie in an action of debt, for 
arrears of an account, ſettled by auditors in a former action“. 
And by ſuch wager of law (when admitted) the plaintiff is 
perpetually barred; for the law, in the ſimplicity of the an- 
tient times, preſumed that no one would forſwear himſelf 
for any worldly thing *, Wager of law however lieth in a 
real action, where the tenant alleges he was not legally ſum» 
moned to appear, as well as in mere perſonal contracts. 
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A MAN outlawed, attainted for falſe verdict, or for con- 
ſpiracy or perjury, or otherwiſe become infamous, as by pro- 
nouncing the horrible word in a trial by battel, ſhall not be 
permitted to wage his law. Neither ſhall an infant under the 
age of twenty-one, for he cannot be admitted to his oath z : 
and therefore, on the other hand, the courſe of juſtice ſhall 
flow equally, and the defendant, where an infant is plaintiff, 
{hall not wage his law. But a feme-covert, when joined with 
her huſband, may be admitted to wage her law; and an alien 
ſhall do it in his own language *, 


* 
— — — —— 
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IT is moreover a rule, that where a man is compellable by [ 346 
law to do any thing, whereby he becomes creditor to another, 
the defendant in that caſe ſhall not be admitted to wage his 
law : for then it would be in the power of any bad man to 
run in debt firſt, againſt the inclinations of his creditor, and 
afterwards to ſwear it away, But where the plaintiff hath 
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given voluntary credit to the defendant, there he may wage 
his law; for, by giving him ſuch credit, the plaintiff has him- 
ſelf borne teſtimony that he is one whoſe character may be 
truſted. Upon this principle it is, that in an action of debt 
againſt a priſoner by a gaoler for his victuals, the defendant 
mall not wage his law: for the gaoler cannot refuſe the pri- 
ſoner, and ought not to ſuffer him to periſh for want of ſuſte- 
nance. But otherwiſe it is for the board or diet of a man at 
liberty. In an action of debt brought by an attorney for his 
fees, the defendant cannot wage his law, becauſe the plain- 
tiſf is compellable to be his attorney. And fo, if a fervant 
be retained according to the ſtatute of labourers, 5 Eliz. c. 4, 
which obliges all ſingle perſons of a certain age, and not 
having other viſible means of livelihood, to go out to ſervice; 
in an action of debt for the wages of ſuch a ſervant, the maſ- 
ter ſhall not wage his law, becauſe the plaintiff was compel- 
lable to ſerve. But it had been otherwiſe, had the hiring 
been by ſpecial contract, and not according to the ſtatute v. 


IN no caſe where a contempt, treſpaſs, deceit, or any in- 
jury wth force is alleged againſt the defendant, is he permit- 
ted to wage his law *: for it is impoſſible to preſume he has 
ſatisſied the plaintiff his demand in ſuch caſes, where damages 
are uncertain and left to be aſſeſſed by a jury. Nor will the 
law truſt the defendant with an oath to diſcharge himſelf, 
where the private injury is coupled as it were with a pub- 
lic crime, that of force and violence; which would be equi- 


valent to the purgation oath of the civil law, which ours has 
ſo juſtly . 


Ex ECU roRs * adminiſtrators, when charged for the debt 
of the deceaſed, ſhall not be admitted to wage their law”: for 
no man can with a fafe confcience wage taw of another man's 
contract; that is, ſwear that he never entered into it, or at 
izaſt that he privately diſcharged it. * The king alſo has his 
prerogative ; for, as all wager of law imports a reflection on 
the plaintiff for diſhoneſty, therefore there ſhall be no ſuch 


Co. Lit. 295, x J:;14. Raym. 286. Y Finch, L. 424» 
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1 
re wager on actions brought by him. And. this .prerogative [4 
= extends and is communicated to his debtor and accomptant z 18 
Ee for, on a writ of quo minus in the exchequer for a debt on ſim- 1 : 
It ple contract, the defendant is not allowed to wage his law *. 4 ö 
[= Travs the wager of law was never permitted, but where |. 
— the defendant bore a fair and unreproachable character; and f liz 
t it alſo was confined to ſuch caſes where a debt might be ſup- \ 
8 poſed to be diſcharged, or ſatisfaction made in private, with- _ 
— out any witneſſes to atteſt it: and many other prudential re- I! 
t ſtrictions accompanied this indulgence. But at length it was ö * 
$ conſidered, that (even under all it's reſtrictions) it threw too 15 
t great a temptation in the way of indigent or profligate men : | | 
; and therefore by degrees new remedies were deviſed, and new a 
- forms of aCtion were introduced, wherein no defendant is at 1 
- liberty to wage his law. So that now no plaintiff need at all 1 
| apprehend any danger from the hardineſs of his debtor's con- ; . 
5 ſcience, unleſs he voluntarily chuſes to rely on his adverſary's q 
veracity, by bringing an obſolete, inſtead of a modern, ac- il 


tion. Therefore one ſhall hardly hear at preſent of an action 
of debt brought upon a ſimple contract: that being ſupplied 
by an action of zreſpaſs on the caſe for the breach of a promiſe 
or aſſumpſit ; wherein, though the ſpecific debt cannot be re- 
covered, yet damages may, equivalent to the ſpecific debt. 
And, this being an action of treſpaſs, no law can be waged 
therein. So, inſtead of an action of detinue to recover the 
very thing detained, an action of treſpaſs on the caſe in zrover 
and converſion is uſually brought; wherein, though the horſe 
or other ſpecific chattel cannot be had, yet the defendant ſhall [ 348 J 
pay damages for the converſion, equal to the value of the 
chattel; and for this treſpaſs alſo no wager of law is allowed, 
In the room of actions of account, a bill in equity is uſually 
filed : wherein, though the defendant anſwers upon his oath, 
yet ſuch oath is not concluſive to the plaintiff; but he may 
prove every article by other evidence, in contradiction to what 
the defendant has ſworn. So that wager of law is quite out 
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of uſe, being avoided by the mode of bringing the action; 
but ſtill it is not out of force. And therefore, when a new 
ſtatute inflicts a penalty, and gives an action of debt for re- 
covering it, it is uſual to add, in which no wager of law ſhall 
be allowed : otherwiſe an hardy delinquent might eſcape any 


penalty of the law, by ſwearing he had never incurred, or 
elſe had diſcharged it. 


THeEse fix ſpecies of trials, that we have conſidered in the 
preſent chapter, are only had in certain ſpecial and eccentrical 
caſes; where the trial by the country, - per pais, or by jury, 
would not be ſo proper or effectual. In the next chapter we 
ſhall conſider at large the nature of that principal criterion of 
truth in the law of England, 


wetted We. SN 
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CHAPTER THE TWENTY-THIRD, 


or Tux TRIAL I FURE. 


HE ſubje& of our next inquiries will be the nature 
+ and method of the trial by zury ; called alſo the trial 
per pais, or by the country: a trial that hath been uſed time 
out of mind in this nation, and ſeems to have been co-eval 
with the firſt civil government thereof. Some authors have 
endeavoured to trace the original of juries up as high as the 
Britons themſelves, the firſt inhabitants of our iſland ; but 
certain it is, that they were in uſe among the earlieſt Saxon 
colonies, their inſtitution being aſcribed by biſhop Nicholſon * 
to Woden himſelf, their great legiſlator and captain. Hence 
it is, that we may find traces of juries in the laws of all thoſe 
nations which adopted the feodal ſyſtem, as in Germany, 
France, and Italy ; who had all of them a tribunal compoſed 
of twelve good men and true, “ bon: homines,” uſually the 
vaſals or tenants of the lord, being the equals or peers of the 
parties litigant; and, as the lord's vaſals judged each other 
in the lord's courts, ſo the king's vaſals, or the lords them- 
ſelves, judged each other in the king's court®, In England 
we find actual mention of them ſo early as the laws of king 
Ethelred, and that not as a new invention ©. Stiernhook * 
aſcribes the invention of the jury, which in the Teutonic 
language is denominated nembda, to Regner, king of Sweden 
and Denmark, who was co-temporary with our king Egbert. 
Juſt as we are apt to impute the invention of this, and ſome 


a de jure Saxonum, p. 12+ c Wilk. LL. Angl. Sax. 113. 
b Sp. L. b. 30. c. 13, Capitul. Lud. d de jure Sueonum. I. 1. c. 4. 
pi. A. D. 819. c. 2. 
other 
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other pieces of juridical polity, to the ſuperior genius of Al- 
fred the great; to whom, on account of his having done 
much, it is uſual to attribute every thing: and as the tradi- 
tion of antient Greece placed to the account of their own 
Hercules whatever atchievement was performed ſuperior to 


the ordinary proweſs of mankind. Whereas the truth ſeems 


to be, that this tribunal was univerſally eſtabliſhed among all 
the northern nations, and ſo interwoven in their very con- 
ſtitution, that the earlieſt accounts of the one give us alſo 
ſome traces of the other. It's eſtabliſhment however and uſe, 
in this iſland, of what date ſoever it be, though for a time 
greatly impaired and ſhaken by the introduction of the Nor- 
man trial by battel, was always ſo highly eſteemed and valued 
by the people, that no conqueſt, no change of government, 
could ever prevail to abolith it. In magna carta it is more 
than once inſiſted on as the principal bulwark of our liber- 
ties; but eſpecially by chap. 29. that no freeman ſhall be 
hurt in either his perſon or property; „Vi per legale judicium 
ic parium ſuorum vel per legem terrace,” A privilege which is 
couched in almoſt the ſame words with that of the emperor 
Conrad, two hundred years before © : nemo beneficium ſuum 
&« perdat, niſi ſecundum conſuetudinem anteceſſorum noſtrorum et 
& per judicium parium ſuorum.” And it was ever eſteemed, 


in all countries, a privilege of the higheſt and moſt beneficial 
nature. 


Bor I will not miſpend the reader's time in fruitleſs en- 
comiums on this method of trial : but ſhall proceed to the 
diſſection and examination of it in all it's parts, from whence 
indeed it's higheſt encomium will ariſe : ſince, the more it is 
ſearched into and underſtood, the more it is ſure to be valued. 
And this is a ſpecies of knowlege moſt abſolutely neceſſary 
for every gentleman in the kingdom: as well becauſe he may 
be frequently called upon to determine in this capacity the 
rights of others, his fellow-ſubjeCts ; as becauſe his own pro- 
perty, his liberty, and his life, depend upon maintaining, in 
it's legal force, the conſtitutional trial by jury, 


e LL. Longeb, l. 3. t. 8. i. 4. 
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Tx1ars by jury in civil cauſes are of two kinds; extra- 
ordinary, and ordinary. The extraordinary I ſhall only briefly 


hint at, and confine the main of my obſervations to — 
which is more uſual and ordinary. 


Tur firſt ſpecies of extraordinary trial by jury is that of 
the grand aſſiſe, which was inſtituted by king Henry the ſe- 
cond in parliament, as was mentioned in the preceding chap- 
ter, by way of alternative offered to the choice of the tenant 
or defendant in a writ of right, inſtead of the barbarous and 
unchriſtian cuſtom of duelling. For this purpoſe a writ de 
magna aſſiſa eligenda is directed to the ſheriff, to return four 
knights, who are to elect and chuſe twelve others to be joined 
with them, in the manner mentioned by Glanvils; who, 
having probably adviſed the meaſure itſelf, is more than 
uſually copious in deſcribing it: and theſe, all together, form 
the grand aſſiſe, or great jury, which is to try the matter of 
right, and muſt now conſiſt of ſixteen jurors“ (1). 


AXOTHER ſpecies of eee juries, is the jury to try 
an ottaint ; which is a proceſs commenced againſt a former 
jury, for bringing in a falſe verdict; of which we ſhall ſpeak 
more largely in a ſubſequent chapter, At preſent I ſhall only 
obſerve, that this jury is to conſiſt of twenty-ſour of the belt 
men in the county, who are called the grand jury in the at- 
taint, to diſtinguiſh them from the firſt or petit jury; and theſę 
are to hear and try the goodneſs of the former verdict. 


Wirn regard to the ordinary trial by jury in civil caſes, 
I ſhall purſue the ſame method in conſidering it, that I ſet 


e | u Finch. L. 412. 1 Leon 303. 
8 J. 2. c. 11-21. 


* — a 


— 


(1) It ſeems not to be aſcertained that any ſpeciic number 
above twelve is abſolutely neceſſary to conſlitute the grand aſſize; 
but it is the uſual courſe to ſwear upon it the four knights and. 
twelve others. Vier, Trial, Xe. 

See the proceedings upon a writ of right befote the ſixteen re- 
coguitors of the grand aſſize, in 2 Hi, $41, 
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out with in explaining the nature of proſecuting actions in 
general, viz. by following the order and courſe of the pro- 


ceedings themſelves, as the moſt clear and perſpicuous way 
of treating it. 


L 352 ] WHEN therefore an iſſue is joined, by theſe words, © and 
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« this the ſaid A prays may be inquired of by the country,” 
or, “ and of this he puts himſelf upon the country, —and the 
« ſaid B does the like,” the court awards a writ of venire fa- 
cias upon the roll or record, commanding the ſheriff « that 
she cauſe to come here on ſuch a day, twelve free and law- 
« ful men, /iberos et legales homines, of the body of his coun- 
« ty, by whom the truth of the matter may be better known, 
« and who are neither of kin to the aforeſaid A, nor the 
« aforeſaid B, to recognize the truth of the iſſue between the 


« faid parties'.” And ſuch writ is accordingly iſſued to the 
ſheriff. 


Tavs the cauſe ſtands ready for a trial af the bar of the court 
itſelf: for all trials were there antiently had, in actions which 
were there firſt commenced ; which then never happened but 
in matters of weight and conſequence, all trifling ſuits being 
ended in the court-baron, hundred, or county courts: and in- 
deed all cauſesof great importance or difficulty are till uſually 
retained upon motion, to be tried at the bar in the ſuperior 
courts, But when the uſage began to bring actions of any 
trifling value in the courts of Weſtminſter-hall, it was found 
to be an intolerable burthen to compel the parties, witneſſes, 
and jurors, to come from Weſtmoreland perhaps or Cornwall, 
to try an action of aſſault at Weſtminſter. A practice there- 
fore very early obtained, of continuing the cauſe from term to 
term, in the court above, provided the juftices in eyre did 
not previouſly come into the county where the cauſe of action 
aroſe æ: and if it happened that they arrived there within 
that interval, then the cauſe was removed from the juriſdic- 

i Append. Ne II. & 4. ce ni jufticiarii itinerantes prius venerint 
* Semper dalbitur die: partibus a juſ- ad partes illas,” Bract. J. 3. tr. f. 
ticiariis de banco, ſub tali conditicnes c. 11. §8.) 
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tion of the juſtices at Weſtminſter to that of the juſtices in 
eyre. Afterwards when the juſtices in eyre were ſuperſeded 
by the modern juſtices of aſſiſe (who came twice or thrice in 
the year into the ſeveral counties, ad capiendas aſſiſas, to take 
or try writs of aſſiſe, of mert d'anceſtor, novel di diſſeiſin, nuſance, 


and the like) a power was ſuperadded by ſtatute Weſtm. 2. L 3 53 ] 


13 Edw. I. c. 30. to theſe juſtices of aſſiſe to try common 
iſſues in treſpaſs, and other leſs important ſuits, with direc- 
tions to return them (when tried) into the court above; 
where alone the judgment ſhould be given. And as only 
the trial, and not the determination of the cauſe, was now 
intended to be had in the court below, therefore the clauſe 
of niſi prius was left out of the conditional continuances be- 
fore-mentioned, and was direCted by the ſtatute to be inſerted 
in the writs of venire facias ; that is, * that the ſheriff ſhould 
« cauſe the jurors to come to Weſtminſter (or wherever the 
« king's court ſhould be held) on ſuch a day in eaſter and 
« michaelmas terms; ni privs, unleſs before tha: day, the 
60 jaſtices 8 to take aſſiſes ſhall come into his ſaid 
« county.” By virtue of which the ſheriff returned his 
jurors to the court of the juſtices of aſſiſe, which was ſure to 
be held in the vacation before caſter and michaelmas termsz 
and there the trial was had, 


Ax inconvenience attended this proviſion : principally be- 
cauſe, as the ſheriff made no return of the jury to the court 
at Weſtminſter, the parties were ignorant who they were till 
they came upon the trial, and therefore were not ready with 
their challenges or exceptions. For this reafon by the ſtatute 
42 Edw. III. c. 11. the method of trials by nj prius was 
altered: and it was enacted that no inqueſt (except of aſliſe 
and gaol- delivery) ſhould be taken by writ of ii privs, till 
after the ſheriff had returned the names of the jurors to the 
court above. So that now in almoſt every civil cauſe the 
clauſe of niſi prius is left out of the writ of venire facias, which 
is the ſheriff's warrant to warn the jury; and is inſerted in 
another part of the proceedings, as we ſhall ſee preſently. 


Vor, III. Cc Fox 
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For now the courſe is, to make the ſheriff's venire return. 
able on the laſt return of the ſame term wherein iſſue is joined, 
viz. hilary or trinity terms; which, from the making up of 
the iſſues therein, are uſually called ;Juable terms, And he 
returns the names of the jurors in a panel (a little pane, or 
oblong piece of parchment) annexed to the writ. This jury 


354 J] is not ſummoned, and therefore, not appearing at the day, 


mu unavoidably make default. For which reaſon a compul- 
five proceſs is now awarded againſt the jurors, called in the 
common pleas a writ of habeas corpora juratorum, and in the 
king's bench a diſtringas, commanding the ſheriff to have 
their bodies, or to diſtrein them by their lands and goods, that 
they may appear upon the day appointed. The entry therefore 
on the roll or record is, © that the jury is reſpited, through 
« defect of the jurors, till the firſt day of the next term, then 
te to appear at Weſtminſter ; unleſs before that time, viz. on 
« wedneſday the fourth of March, the juſtices of our lord 
« the king, appointed to take aſliſes in that county, ſhall have 
« come to Oxford, that is, to the place aſſigned for holding 
« the aſſiſes. And thereupon the writ commands the ſheriff 
to have their bodies at Weſtminſter on the ſaid firſt day of 
next term, or before the ſaid juſtices of aſſiſe, if before that 
time they come to Oxford; viz. on the fourth of March 
aforeſaid. And, as the judges are ſure to come and open 
the circuit commiſſions on the day mentioned in the writ, the 
ſheriff returns and ſummons this jury to appear at the aſſiſes, 
and there the trial is had before the juſtices, of afſi/e and 1% 
prius : among whom (as hath been ſaid m) are uſually two of 
the judges of the courts at Weſtminſter, the whole kingdom 
being divided into fix circuits for this purpoſe. And thus we 
may obſerve that the trial of common iſſues, at i prius, which 
was in it's original onlya collateral incident to the original buſi- 
\neſs of the juſtices of aſliſe, is now, by the various reyolutions 
of practice, become their principal civil employment: hardly 
any thing remaining in uſe of the real afi/es, but the name. 


e Append, No II. & 4. m See bg 59. 
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Iz the ſheriff be not an indifferent perſon ; as if he be a 
party in the ſuit, or be related by either blood or affiuity to 
either of the parties, he is not then truſted to return the jury; 
but the venire ſhall be directed to the coroners, who in this, 
as in many other inſtances, are the ſubſtitutes of the ſheriff, 
to execute proceſs when he is deemed an improper perſon, If 
any exception lies to the coroners, the venire ſhall be directed 
to two clerks of the court or two perſons of the county 
named by the court, and ſworn”. And theſe two, who are 
called eli/ors, or electors, ſhall indifferently name the jury, 
and their return is final ; no challenge being allowed to their 


array. 


Lr us now pauſe a while, and obſerve (with fir Matthew 
Hale ©) in theſe firſt preparatory ſtages of the trial, how admi- 
rably this conſtitution is adapted and framed for the inveſti- 
gation of truth, beyond any other method of trial in the world. 
For, firſt, the perſon returning the jurors is a man of ſome 
fortune and conſequence ; that ſo he may be not only the leſs 
tempted to commit wilful errors, but likewiſe be reſponſible 
for the faults of either himſelf or his officers: and he is alſo 
bound by the obligation of an oath faithſully to execute his 
duty. Next, as to the time of their return : the pannel is re- 
turned to the court upon the original venire, and the jurors 
are to be ſummoned and brought in many weeks afterwards 
to the trial, whereby the parties may have notice of the jurors, 
and of their ſufficiency or inſufficiency, characters, connec- 
tions, and relations, that ſo they may be challenged upon juſt 
cauſe ; while at the ſame time by means of the compulſory 
proceſs (of diftringas, or habeas corpora ) the cauſe is not like 
to be retarded through defect of jurors. Thirdly, as to the 
place of their appearance: which in cauſes of weight and 
conſequence is at the bar of the court; but in ordinary caſes 
at the aſſiſes, held in the, couuty where the cauſe of action 
ariſes, and the witneſſes and jurors live: a proviſion moſt 
excellently calculated for the ſaving of expenſe to the parties. 


a Forteſc. de Laud. LI. c. 25. Co. Litt, 158. „ Hiſt, C. L. e. 12. 
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For though the preparation of the cauſes in point of plead- 
ing is tranſacted at Weſtminſter, whereby the order and 
uniformity of proceeding is preſerved throughout the king- 
dom, and multiplicity of forms is prevented; yet this is no 
great charge or trouble, one attorney being able to tranſa& 
the buſineſs of forty clients. But the troubleſome and moſt 
expenſive attendance is that of jurors and witneſſes at the 
trial ; which therefore is brought home to them, in the coun- 
try where moſt of them inhabit. Fourthly, the perſons before 


[ 356 J whom they are to appear, and before whom the trial is to 


be held, are the judges of the ſuperior court, if it be a trial 
at bar; or the judges of aſſiſe, delegated from the courts at 
Weſtminſter by the king, if the trial be held in the country: 
perſons, whoſe learning and dignity ſecure their juriſdiction 
from contempt, and the novelty and very parade of whoſe 
appearance have no ſmall influence upon the multitude, The 
yery point of their being-ſtrangers in the county is of infinite 
ſervice, in preventing thoſe factions and parties, which would 
intrude in every cauſe of moment, were it tried only before 
perſons reſident on the ſpot, as juſtices of the peace, and the 
like. And, the better to remove all ſuſpicion of partiality, 
it was wiſely provided by the ſtatutes 4 Edw, III. c. 2. 
$ Ric. II. c. 2. and 33 Hen. VIII. c. 24. that no judge of 
aſſiſe ſhould hold pleas in any county wherein he was born 
or inhabits (2). And, as this conſtitution prevents party and 


faction from intermingling in the trial of right, ſo it keeps 


both the rule and the adminiſtration of the laws uniform, 
Theſe juſtices, though thus varied and ſhifted at every aſſiſes, 
are all ſworn to the ſame laws, have had the ſame education, 
have purſued the ſame ſtudies, converſe and conſult together, 
communicate their deciſions and reſolutions, and preſide in 
thoſe courts which are mutually connected and their judg- 
ments blended together, as they are interchangeably courts 
of appeal or advice to each other. And hence their admini- 
ſtration of juſtice, and conduct of trials, are conſonant and 


ll 


„ 


— 


. 


(2) See page 6, note 8, ante. 
uniform; 
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uniform; whereby that confuſion and contrariety are avoided, 
which would naturally ariſe from a variety of uncommuni- 
cating judges, or from any provincial eſtabliſhment. But 
let us now return to the aſſiſes. 


WHEN the general day of trials is fixed, the plaintiff or 
his attorney muſt bring down the record to the aſſiſes, and 
enter it with the proper officer, in order to it's being called 
on in courſe. If it be not ſo entered, it cannot be tried; 
therefore it is in the plaintiff's breaſt to delay any trial by not 
carrying down the record : unleſs the defendant, being fear- 
ful of ſuch negleCt in the plaintiff, and willing to diſcharge 
himſelf from the action, will himſelf undertake to bring on 
the trial, giving proper notice to the plaintiff, Which pro- 
ceeding is called the trial by proviſo ; by reaſon of the clauſe 
then inſerted in the ſheriff's venzre, viz. © proviſe, provided 
« that if two writs come to your hands, (that is, one from 
6 the plaintiff and another from the defendant) you ſhall 
execute only one of them.” But this practice hath begun to 
be diſuſed, fince the ſtatute 14 Geo, II. c. 17. which enacts, 
that if, after iſſue joined, the cauſe is not carried down to be 
tried according to the courſe of the court, the plaintiff ſhall 
be eſteemed to be nonſuited, and judgment ſhall be given for 
the defendant as in caſe of a nonſuit. In cafe the plaintiff 
intends to try the cauſe, he is bound to give the defendant 
(if he lives within forty miles of London) eight days notice 
of trial; and, if he lives at a greater diſtance, then fourteen 
days notice, in order to prevent ſurprize: and if the plaintiff 
then changes his mind, and does not countermand the notice 
fix days before the trial, he ſhall be liable to pay coſts to the 
defendant for not proceeding to trial, by the ſame laſt men- 
tioned ſtatute (3). The defendant however, or plaintiff, may, 


6 


— 


(3) The ſtatute only requires ten days notice; but at the ſit- 
tings in London and Weſtminſter, the former practice of fourteen 
days notice was ſtill continued. But in all country cauſes ten days 
notice is ſufficient ; as where the commiſſion day is upon the fif- 
teenth of any month, notice of trial muſt be given on or before 
the fifth, Impey's Prac. 305. If the defendant reſides within 
forty miles of London, and if the cauſe is to be tried at the fittings 
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upon good cauſe ſhewn to the court above, as upon abſence 
or ſickneſs of a material witneſs, obtain leave upon motion 
to defer the trial of the cauſe till the next aſſiſes (4). 


Bur we will now ſuppoſe all previous ſteps to be regu- 
larly ſettled, and the cauſe to be called on in court, The 
record is then handed to the judge, to peruſe and obſerve the 
pleadings, and what iſſues the parties are to maintain and 
prove, while the jury is called and ſworn. To this end the 
ſheriff returns his compulſive proceſs, the writ of habeas cor- 
Pora, or diftringas, with the panel or jurors annexed, to the 
judge's officer in court. The jurors contained in the panel 
are either ſpecial or common jurors. Special juries were orig- 
nally introduced in trials at bar, when the cauſes were of too 
great nicety for the diſcuſſion of ordinary freeholders; or 
where the ſheriff was ſuſpected of partiality, though not upon 
ſuch apparent cauſe as to warrant an exception to him. He 
4- is in ſuch caſes, upon motion in court and a rule granted 
3 thereupon, to attend the prothonotary or other proper officer 
i UC 358 ] with his freeholder's book; and the officer is to take indiffer- 
ently forty-eight of the principal freeholders in the preſence 
of the attornies on both ſides : who are each of them to ſtrike 
off twelve, and the remaining twenty-four are returned upon 
the panel. By the ſtatute 3 Geo. II. c. 25. either party is 
entitled upon motion to have a ſpecial jury ſtruck upon the 
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in London or Weſtminſter, then two days notice of countermand, 
before it is to be tried, is ſufficient, 1 Cromp. Prac. 220. 
(4) Where there have been no proceedings within four terms, 
a full term's notice of trial muſt be given previous to the aſſiſes or 
fittings, (1 Cromp. Prac. 217.) ; unleſs the cauſe has been delayed by 
the defendant himſelf by an injunction or other means. 2 Bl Rep, 
784. 3 T. R. 530, If the defendant proceeds to trial by proviji, 
he muſt give the ſame notice as would have been required frem 
the plaintiff. 1 Cromp. Prac. 219. Sometimes the, courts im- 
poſe it as a condition upon the defendant, that he ſhall accept hort 
notice of trial, which in country cauſes ſhall be given at the leaſt four 
days before the commiſſion day, one day being excluſive and the 
other incluſive. 3 7 R. 660. But in town cauſes, two days 
notice ſeems to be ſufficient in ſuch a caſe. Tidd, 250, 
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trial of any iſſue (5) as well at the aſſiſes as at bar; he paying 
the extraordinary expenſe, unleſs the judge will certify (in 
purſuance of the ſtatute 24 Geo, II. c. 18.) that the cauſe 
required ſuch ſpecial jury. | 


A COMMON jury is one returned by the ſheriff according 


to the directions of the ſtatute 3 Geo. II. c. 25, which ap- 


points, that the ſheriff or officer ſhall not return a ſeparate. 
panel for every ſeparate cauſe, as formerly ; but one and the 
ſame panel for every cauſe to be tried at the ſame aſſiſes, con- 
taining not leſs than forty-eight, nor more than ſeventy-two, 
jurors : and that their names being written on tickets, ſhall 
be put into a box or glaſs; and when each cauſe is called, 
twelve of theſe perſons, whoſe names ſhall be firſt drawn out 
of the box, ſhall be ſworn upon the jury, unleſs abſent, chal- 
lenged, or excuſed ; or unleſs a previous view of the meſ- 
ſuages, lands, or place in queſtion, ſhall have been thought 
neceſſary by the court“: in which caſe ſix or more of the 
jurors, returned, to be agreed on by the parties, or named b 


a judge or other proper officer of the court, ſhall be appointed 


by ſpecial writ of habeas corpora or diſtringas, to have the mat- 
ters in queſtion ſhewn to them by two perſons named in the 
writ z and then ſuch of the jury as have had the view, or ſo 
many of them as appear, ſhall be ſworn on the inqueſt previous 
to any other jurors. Theſe acts are well calculated to re- 
ſtrain any ſuſpicion of partiality in the ſheriff, or any tam- 
pering with the jurors when returned. 


As the jurors appear, when called, they ſhall be ſworn, 
unleſs challenged by either party. Challenges are of two ſorts; 
challenges to the array, and challenges to the polls, 


p Stat. 4 Ann. c. 16. 


* 
„ 


(5) As well in indiments and informations for miſdemeſnors, 


as in civil actions. But there cannot be a ſpecial jury in caſes of 


treaſon or felony, for the party mult have the advantage of mak- 
ing twenty peremptory challenges in a proſecution for felony, and 
thirty-five in the caſe of high treaſon. 21 Viner. 301. 
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CHALLENGES to the array are at once an exception 
to the whole panel, in which the jury are arrayed or ſet in 
order by the theriff in his return; and they may be made 
upon account of partiality or ſome default in the ſheriff, 
or his under-officer who arrayed the panel, And, generally 
ſpeaking, the ſame reaſons that before the awarding the ve- 
nire were ſufficient to have directed it to the coroners or 
eliſors, will be alſo ſufficient to quaſh the array, when made 
by a perſon or officer of whoſe partiality there is any tolerable 
ground of ſuſpicion. Alſo, though there be no perſonal ob- 
jection againſt the ſheriff, yet if he arrays the panel at the 
nomination, or under the direction of either party, this is 
good cauſe of challenge to the array. Formerly, if a lord 


of parliament had a cauſe to 


be tried, and no knight was 


returned upon the jury, it was a cauſe of challenge to 


the array®: but an unexpected 


uſe having been made of this 


dormant privilege by a ſpiritual lord *, it was aboliſhed by 
ſtatute 24 Geo. II. c. 18. But ſtill, in an attaint, a knight 


muſt be returned on the jury ſ. 


Alfo, by the policy of the 


antient law, the jury was to come de vicinelo, from the neigh- 
bourhood of the vill or place where the cauſe of action was 
laid in the declaration: and therefore ſome of the jury were 
obliged to be returned from the hundred in which ſuch vill 
lay; and, if none were returned, the array might be chal- 
lenged for defect of hundredors. Thus the Gothic jury, or 
nembda, was alſo collected out of every quarter of the coun- 
try: „ binos, trinos, vel etiam ſenos, ex ſingulis territorii qua- 
s drantibus*.” For, living in the neighbourhood, they were 
properly the very country, or pais, to which both parties had 


appealed; and were ſuppoſed 


racters of the parties and witneſſes, and therefore the better 
knew what credit to give to the facts alleged in evidence. 
But this convenience was overbalanced by another very na- 


tural and almoſt unavoidable 


coming out of the immediate neighbourhood, would be apt 


q Co. Litt. 156. Selden baronage. II. 
11. 


! K. v. Biſhop of Worceſter. M. 
6 


23 Geo, II. B R. 


to know beforehand the cha- 


inconvenience; that jurors, 


ſ Co. Litt. 1 56. | 
*.Stiernhook. de jure Getb. I. 1, c. 4. 


0 
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to intermix their prejudices and partialities in the trial of 
right. And this our law was ſo ſenſible of, that it for a long 
time has been gradually relinquiſhing this practice; the num- 
ber of neceſſary hundredors in the whole panel, which in the 
reign of Edward III. were conſtantly fix *, being in the time 
of Forteſcue ® reduced to four. Afterwards indeed the ſtatute: 
35 Hen. VIII. c. 6. reſtored the antient number of fix, bur 
that clauſe was ſoon virtually repealed by ſtatute 27 Eliz. 
c. 6. which required only ws. And fir Edward Coke alſo v 
gives us ſuch a variety of circumſtances, whereby the courts 
permitted this neceſſary number to be evaded, that it appears 
they were heartily tired of it. At length, by ſtatute 4 & 5 
Ann. c. 16. it was entirely aboliſhed upon all civil actions, 
except upon penal ſtatutes ; and upon thoſe alſo by the 24 
Geo. II. c. 18. the jury being now only to come de Torpore 
comitatus, from the body of the county at large, and not de 
vicineto, or from the particular neighbourhood. The array 
by the antient law may alſo be challenged, if an alien be party 
to the ſuit, and, upon a rule obtained by his motion to the 
court for a jury de medietate linguae, ſuch a one be not return= 
ed by the ſheriff, purſuant to the ſtatute 28 Edward III. c. 13 
enforced by 8 Hen. VI. c. 29. which enact, that where rut 
party is an alien born, the jury ſhall be one half denizens, 
and the other aliens (if ſo many be forthcoming in the place) 
for the more impartial trial. A privilege indulged to ſtrangers 
in no other country in the world ; but which is as antient 
with us as the time of king Ethelred, in whoſe ſtatute de 
monticolis Wallie (then aliens to the crown of England) 
cap. 3. it is ordained, that “ duodeni legales homines, quorum 
« ſex Walli et ſex Angli erunt, Anglis et Wallis jus dicunto. 
But where botk parties are aliens, no partiality is to be pre- 
ſumed to one more than another; and therefore it was re- 
folved ſoon after the ſtatute 8 Hen. VI. * that where the 
illue is joined between two aliens (unleſs the plea be had be- 
fore the mayor of the ſtaple, and thereby ſubject to the reſtrie- 
tions of ſtatute 27 Edw. III. ſt. 2, c. 8.) the jury ſhall all 
be denizens. And it now might be a queſtion, how far the 
t Gilb. Hiſt. C. P. c. 8, * Inſt. 157. 
u de Laud. LL. c. 25. w Yearb. 21 Hen, VI. 4. 
ſtatute 
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ſtatute 3 Geo. II. c. 25. (before referred to) hath in civil 
cauſes undeſignedly abridged this privilege of foreigners, by 
the poſitive directions therein given concerning the manner 
of impanelling jurors, and the perſons to be returned in ſuch 
panel. So that (unleſs this ſtatute is to be conſtrued by the 
ſame equity, which the ſtatute 8 Hen. VI. c. 29. declared 
to be the rule of interpreting the ſtatute 2 Hen. V. ſt. 2. 
c. 3. concerning the landed qualification of jurors in ſuits 
to which aliens were parties) a court might perhaps heſitate, 
whether it has now a power to direct a pauel to be returned 
de medietate linguae, and thereby alter the method preſcribed 
for ſtriking a ſpecial jury, or balloting for common jurors. 


_ Crnarrences to the polls, in capita, are exceptions to 
particular jurors; and ſeem to anſwer the recuſatio judicis in 
the civil and canon laws: by the conſtitutions of which a 
judge might be refuſed upon any ſuſpicion of partiality *. 
By the laws of England alſo, in the times of Bratton? and 
Fleta ®, a judge might be refuſed for good cauſe ; but now 
the law is otherwiſe, and it is held that judges and juſtices 
cannot be challenged*. For the law will not ſuppoſe a poſ- 
ſibility of bias or favour in a judge, who is already ſworn to 
adminiſter impartial juſtice, and whoſe authority greatly de- 

pends upon that preſumption and idea. And ſhould the fact 
at any time prove flagrantly ſuch, as the delicacy of the law 
will not preſume beforehand, there is no doubt but that ſuch 
miſbehaviour would draw down a heavy cenſure from tlioſe, 
to whom the judge is accountable for his conduct. 


Bur challenges to the polls of the jury (who are judges 
of fact) are reduced to four heads by fir Edward Coke“: 


propter honoris reſpeum ; propter defeftum ; propter affefum ; 
and propter delictum. 


1. Propter honoris reſpeftum ; as if a lord of parliament be 


impanelled on a jury, he may be challenged by either party, 
or he may challenge himſelf. 


x Cod. Jo I. 16. Decretal. I. 2. f. 28. 2 J. 6. c. 37. 
e. 36. 2Co. Litt. 294. 
VI. 5. c. 15. d 1 Inſt, 156, 
2. Propter 


Ch. 23. WRO NOS. 362 


2. Propter defeftum ; as if a juryman be an alien born, this 
is defect of birth; if he be a ſlave or bondman, this is defect 
of liberty, and he cannot be iber et legalis homo. Under the 
word homo alſo, though a name common to both ſexes, the 
female is however excluded, propter defectum ſexus : except 
when a widow feigns herſelf with child, in order to exclude 
the next heir, and a ſuppoſititious birth is ſuſpected to be in- 
tended z then upon the writ de ventre inſpiciendo, a Jury of 
women is to be impanelled to try the queſtion, whether with 
child or not e. But the principal deficiency is defect of 
eſtate, ſufficient to qualify him to be a juror. This depends 
upon a variety of ſtatutes. And, firſt, by the ſtatute Weſtm. 2. 
13 Edw. I. c. 38. none ſhall paſs on juries in aſſiſes within 
the county, but ſuch as may diſpend 20s by the year at the 
leaſt z which is increaſed to 407 by the ſtatute 21 Edw. I. 
ſt. 1. and 2 Hen. V. ſt. 2. c. 3. This was doubled by the 
ſtatute 27 Eliz. c. 6. which requires in every ſuch caſe the 
jurors to have eſtate of freehold to the yearly value of 4/ at 
the leaſt. But, the value of money at that time decreafing 
yery conſiderably, this qualification was raiſed by the ſtatute 
16 & 17 Car. II. c. 3. to 20/ per annum, which being only 
a temporary act, for three years, was ſuffered to expire with- 
out renewal, to the great debaſement of juries. However by 
the ſtatute 4 and 5 W. & M. c. 24. it was again raiſed to 
10 / per annum in England and 6/ in Wales, of freehold lands 
or copyhold ; which is the frſt time that copyholders (as ſuch) 
were admitted to ſerve upon juries in any of the king's courts, 
though they had before been admitted to ſerve in ſome of the 
ſheriff's courts, by ſtatutes 1 Ric. III. c. 4. andg Hen. VII. 
c. 13. And, laſtly, by ſtatute 3 Geo. II. c. 25. any leaſe- 
holder for the term of five hundred years abſolute, or for any 
term determinable upon life or lives, of the clear yearly value 
of 201 per annum over and above the rent reſerved, is quali- 
hed to ſerve upon juries (6). When the jury is de medietate 


c Cro, liz. 566. 


—— —— — 


(6) Upon account of the ſmall number of freeholders in the 
county of Middleſex, and the frequent occaſion for juries at Weſt. 
minſter in that county, it was enacted by 4 Geo. II. c. 7. that a 
leaſeholder 
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liugnae, that is, one moiety of the Engliſh tongue or nation, 
and the other of any foreign one, no want of lands ſhall be 


[ 363 ] cauſe of challenge to the alien; for, as he is incapable to 
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hold any, this would totally defeat the privilege 4. 


3: Jurors may be challenged propter affeAum, for ſuſ- 
picion of bias or partiality. This may be either a principal 
challenge, or to the favor. A principal challenge is ſuch, 
where the cauſe aſſigned carries with it prima facie evident 
marks of ſuſpicion, either of malice or favour : as, that a 
juror is of kin to either party within the niath degree * ; that 
he has been arbitrator on either ſide ; that he has an intereſt 
in the cauſe; that there is an action depending between him 
and the party; that he has taken money for his verdict ; that 
he has formerly been a juror in the ſame cauſe ; that he is the 
party's maſter, ſervant, counſellor, ſteward or attorney, or of 
the ſame ſociety or corporation with him: all theſe are prin- 
cipal cauſes of challenge ; which, if true, cannot be over- 
ruled, for jurors muſt be omni exceptione majores, Challenges 
to the favour, are where the party hath no principal challenge; 
but objects only ſome probable circumſtances of ſuſpicion, as 
acquaintance and the like; the validity of which muſt be 
left to the determination of 7rirs, whoſe office it is to decide 
whether the juror be favourable or unfavourable. The triors, 
in caſe the firſt man called be challenged, are two indifferent 
perſans named by the court; and, if they try one man and 
find him indifferent, he ſhall be ſForn ; and then he and the 


d See Stat. 2 Hen. V. ſt. 2. c. 3. 
8 Hen. VI. . 29s 
© Finch. L. 401. 


challenges were indefinite, © Licebat 
ic palam excipere, et ſemper ex probabili 


te cauſa tres repudiari; etiam plures ex 


f In the nembda, or jury of the an- 
tient Goths, three challenges only were 
allowed to the favour, but the principal 


te cauſa praegnanti et manifeſta. (Stiern- 
hook. J. 1, c. 4.) 


1 


— 


leaſeholder for any number of years, if the improved annual value 
of his leaſe be 5ol. above all ground-rents and other reſer- 
vations, ſhall be liable to ſerve upon juries for that county. By 
the 3 Geo. II. c. 25. perſons impanelled gpon any jury within the 
city of London ſhall be houſeholders, and poſſeſſed of ſome eſtate 
either rea! or perſonal of the value of icol, 


two 
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: two triors ſhall try the next; and, when another is found in- 


* different and ſworn, the two triors ſhall be ſuperſeded, and 
the two firſt ſworn on the jury ſhall try the reſt 5, 


n 
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N forgery; or laſtly, if he hath proved recreant when cham- 
pion in the trial by battel, and thereby hath loſt his /iberam 


to 
4. CHALLENGES propter delictum are for ſome crime or 

e. miſdemeſnor, that affects the juror's credit and renders him : 

„ infamous. As for a conviction of treaſon, felony, perjury, or K 

8 conſpiracy; or if for ſome infamous offence he hath received 5 

4 judgment of the pillory, tumbrel, or the like; or to be brand- . 

i ed, whipt, or ſtigmatized; or if he be outlawed or excommu- L 304 ] 1 

g nicated, or hath been attainted of falſe verdict, praemunire, or ? 
4 

L lgem. A juror may himſelf be examined on oath of voir dire, 

b veritatem dicere, with regard to ſuch cauſes of challenge, as 


c are not to his diſhonour or diſcredit z but not with regard 
to any crime, or any thing which tcnds to his diſgrace or 
diſadvantage . 


$ Bxs1DEs theſe challenges, which are exceptions againſt 
; the fitneſs of jurors, and whereby they may be excluded from 
ſerving, there are alſo other cauſes to be made uſe of by the 
jurors themſelves, which are matter of exemption ; whereby 


their ſervice is ex-u/ed, and not excluded. As by ſtatute Weſt. 2. 

| 13 Edw. I. c. 38. ſick and decrepit perſons, perſons not com- 
morant in the county, and men above ſeventy years old; and 
by the ſtatute of / & 8 W. III. c. 32. infants under twenty- 
one. This exemption is*alſo extended by divers ſtatutes, 
cuſtoms, and charters, to phyſicians and other medical per- 
ſons, counſel, attorneys, oſſicers of the courts, and the like 
all of whom, if impanelled, muſt ſhew their ſpecial exemp- 
tion, Clergymen are alſo uſually excuſed, out of favour and 
reſpect to their function: but, if they are ſeiſed of lands and 
tenements, they are in ſtrictneſs liable to be impanelled in 
reſpe& of their lay fees, unleſs they be in the ſervice of the 
king or of ſome biſhop : “ in ob/equio domini regis, vel alicujus 
* epiſcopi . 


8 Co. Litt. 158. iF, N, B. 166. Reg. Brev. 1 79. 
d Jbid. 1 58. b, | I 
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Ir by means of challenges, or other cauſe, a ſufficient 
number of unexceptionable jurors doth not appear at the trial, 
either party may pray a tales. A tales is a ſupply of ſuch men, 
as are ſummoned upon the firſt panel, in order to make up 
the deficiency, For this purpoſe a writ of decem tales, ocloꝰ 
tales, and the like, was uſed to be iſſued to the ſheriff at com- 
mon law, and muſt be ſtill fo done at a trial at bar, if the 
jurors make default. But at the aſſiſes or mf privs, by vir- 
tue of the ſtatute 35 Hen. VIII. c. 6. and other ſubſequent 
{ 365 J] ſtatutes, the judge is empowered at the prayer of either party 

to award a tales de circumſtantibus), of perſons preſent in 
court, to be joined to the other jurors to try the cauſe; who 
are liable however to the ſame challenges as the principal 
jurors(8). This is uſually done, till the legal number of twelve 
be completed; in which patriarchal and apoſtolical number 
fir Edward Coke“ hath diſcovered abundance of myſteryl. 


3 Append. No II. & 4. tevelue pagan deities. And Dr. Hickes, 
* x Inſt. 155. who attributes the introduction of this 
| Pauſanias relates, that at the trial mumber to the Normans, tells us that 
of Mars, for murder, in the court deno- among the inhabitauts of Norway, from 
minated areopagus from that incident, whom the Normans as well as the Danes 
he was acquitted by a jury compoſed of were deſcended, a great veneration was 


pail 


— — 
— 


(8) Before the ftatute 3 Geo. IT. c. 25. twenty-four different 
jurors were returned for the trial of each ſeparate cauſe, in the 
manner of twenty-four ſpecial jurymen at preſent; hence the ne- 
ceſſity of praying a ales from the non-attendance of twelve unex- 
ceptionable perſons in each panel would frequently occur. And 
by the 7 & 8 W. III. c. 32. it was enacted, that the taleſmen ſhould 
be ſelected from thoſe who had been ſummoned in other panels. | 
But ſince the practice was introduced by 3 Geo. II. c. 25. of im- 
panelling not leſs than forty-eight, nor more than ſeventy-two, 
for the trial of all common cauſes, the proviſions of the ſtatutes 
reſpecting a tales, are now confined in a great meaſure to ſpecial 
Juries, If a tales, in default of ſpecial jurymen, is prayed, it is ſup- 

bY: plied agreeably to the 7 & 8 W. III. c. 32. from the panel of 
= common jurymen. No tales can be prayed where all the ſpecial 
"4 jurymen are abſent. A tales may be prayed as in civil actions in 
caſes of miſdemeanor tried by writ of nifi prive. 3 St. Tr. 57. 
Wat 


Ch. 23. WRON OS. 365 


Wren a ſufficient number of perſons impanelled, or 
tales- men, appear, they are then ſeparately ſworn, well and 
truly to try the iſſue between the parties, and a true verdict 
to give according to the evidence; and hence they are deno- 
minated the jury, jurata, and jurors, /c. juratores. 


Wu may here again obſerve, and obſerving we cannot 
but admire, how ſcrupulouſly delicate, and how impartially 
juſt the law of England approves itſelf, in the conſtitution 
and frame of a tribunal, thus excellently contrived for the 
teſt and inveſtigation of truth; which appears moſt remark- 
ably, 1. In the avoiding of frauds and ſecret management, 
by electing the twelve jurors out of the whole panel by lot. 
2. In it's caution againſt all partiality and bias, by quaſhing 
the whole panel or array, if the officer returning is ſuſpected 
to be other than indifferent; and repelling particular jurors, 
if probable cauſe be ſhewn of malice or favour to either party. 
The prodigious multitude of exceptions or challenges allow- 
ed to jurors, who are the judges of fact, amounts nearly to the 
ſame thing as was praCtiſed in the Roman republic, before 
ſhe loſt her liberty: that the ſelect judges ſhould be appoint- 
ed by the prztor with the mutual conſent of the parties. 
Or, as Tully m expreſſes it: - neminem voluerunt majores noſ= 
« tri, non modo de exiſtimatione cujuſquam, ſed ne pecuniaria qui- 
« dem de re minima, efſe judicem ; niſi qui inter adverſarios con- 

« veniſſet. 


INDEED theſe ſelecti judices bore in many reſpects a re- 
markable reſemblance to our juries: for they were firſt re- 
turned by the prætor; de deturia ſenatoria cunſcribuntur then 


their names were drawn by lot, till a certain number was 
completed; in urnam ſortito mittuntur, ut de pluribus neceſſa- 
rius numerus confict peſſet: then the parties were allowed their 


3660 


challenges; pot urnam permittitur accuſatori, ac reo, ut ex illo 
numero rejiciant quos putaverint ſibi aut inimicos aut ex aliqua re 


paid to the number rue : ( nibil © et religis. ( Diſſrt. epiſtelar. 49. 


« ſanfius, nibil artiquius fuit ; perinde Spelm. G1. 329. 
* ac in iffo boc numero ſecreta quaedam m pre Clucniio. 41. 
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incommoclos fore : next they ſtruck what we call a Zales ; re- 
jectione celebrata, in eorum locum qui rejecti fuerunt ſubſortieba- 


tur praetor alios, quibus ille judicum legitimus numerus complere. 


tur : laſtly, the judges, like our jury, were ſworn; his per- 


feftis, jurabant in leges judices, ut obſtrifti religione pudicarent v. 


Tur jury are now ready to hear the merits; and, to fix 
their attention the cloſer to the facts which they are impa- 
nelled and ſworn to try, the pleadings are opened to them 


by counſel on that ſide which holds the affirmative of the 


queſtion in iſſue. For the iſſue is ſaid to lie, and proof is 
always firſt required, upon that fide which affirms the mat- 
ter in queſtion; in which our law agrees with the civil o; 
« ei incumbil probatio, qui dicit, non qui negat : cum per rerum 
« naturam faftum-negantis probatio nulla fit.” The opening 
counſel briefly informs them what has been tranſacted in the 
court above; the parties, the nature of the action, the de- 
claration, the plea, replication, and other proceedings, and 
laſtly, upon what point the iſſue is joined, which is there 
ſent down to be determined. Inſtead of which formerly? 
the whole record and proceſs of the pleadings was read to 
them in Engliſh by the court, and the matter in iſſue clearly 
explained to their capacities. The nature of the caſe, and 
the evidence intended to be produced, are next laid before 
them by counſel alſo on the ſame fide: and, when their evi- 
dence 1s gone through, the advocate on the other fide opens 
the adverſe caſe, and ſupports it by evidence and then the 
party which began is heard by way of reply. 


Tux nature of my preſent deſign will not permit me to 
enter into the numberleſs niceties and diſtinctions of what is, 
or is not, legal evidence to a jury 2. I ſhall only therefore ſe - 


„ Aſcon. in Cic. Verr. 1. 6. A learn- tempted to conclude that the latter are 
ed writer of our own, Dr. Pettingel, derived from the former. 
hath ſhewn in an elaborate work (pub- F. 22. 3. 2. Cod. 4. 19. 23. 
liſhed A. D. 1769.) ſo many reſem- p Forteſc. c. 26. 
blances, between the Tizagai of the 4 This is admirably well performed 
Greeks,the judices ſelecti of the Romans, in lord chief baron Gilbert's excellent 
and the juries of the Engliſh, that he is treatiſe of eyidence; a work, which it 
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lect a few of the general heads and leading maxims, relative 
to this point, together with ſome obſervations on the man · 
ner of giving evidence. 


AnD, firſt, evidence ſignifies that which demonſtrates, 
makes clear, or aſcertains the truth of the very fact or point in 
iſſue, either on the one ſide or on the other; and no evidence 
ought to be admitted to any other point. Therefore upon 
an action of debt, when the defendant denies his bond by 
the plea of non eff factum, and the ifſue is, whether it be the 
defendant's deed or no; he cannot give a releaſe of this bond 
in evidence; for that does not deſtroy the bond, and there- 


fore does not prove the iſſue which he has choſen to rely 
upon, viz. that the bond has no exiſtence, 


Acain; evidence in the trial by jury is of two kinds, 
either that which is given in proof, or that which the jury 
may receive by their own private knowlege, The former, 
or proofs, (to which in common ſpeech the name of evidence 
is uſually confined) are either written, or parol, that is, by 
word of mouth. Written proofs, or evidence, are, 1. Re- 
cords, and 2. Antient deeds of. thirty. years ſtanding, which 
prove themſelves (9); but 3. Modern deeds, and 4. Other 
is impoſſible to abſtrac̃t or abridge, with - lately been engrafted into a very uſeful 


out loſing ſome beauty and deſtroying work, the intreductien to the law of niſi 
the chain of the hole; and which hath prius, 4% 1767. 


— 


9) This rule is laid down in books of evidence without any ex- 
Planation of it's principle or the extent of it's application. It 
ſeems abſurd to permit a deed to be read merely becauſe it bears 
date above thirty years before it's production; and to require no 
evidence where a forgery may be committed with the leaſt proba- 
bility of detection. If a ſubſcribing witneſs be ſtill living, he muſt 
be produced to prove his hand-writing, and the execution of the 
deed, as in other caſes. 1 Bl. Rep. 532. If no ſubſcribing wit- 
neſs be living, the courts, I conceive, would require the ſame evi- 
dence with regard to the hand- writing of the witneſſes and party, as 
in caſes of deeds of more recent date; unleſs perhaps ſatisfaQtory | 

Vol. III, D d evidenge 
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writings, muſt be atteſted and verified by parol evidence of wit- 
neſſes. And the one general rule that runs through all the 
doctrine of trials is this, that the beſt evidence the nature of 
the caſe will admit of ſhall always be required, if poſſible to 
be had; but, if not poſſible, then the beſt evidence that can be 
had ſhall be allowed (10). For if it be found that there is any 
better evidence exiſting than is produced, the very not pro- 
ducing it is a preſumption that it would have detected ſome 
falſehood that at preſent is concealed.” Thus, in order to prove 
a leaſe for years, nothing elſe ſhall be admitted but the very 
deed of leaſe itſelf, if in being; but if that be poſitively proved 
to be burnt or deſtroyed (not relying on any looſe negative, 
as that it cannot be found, or the like) then an atteſted copy 
may be produced; or parol evidence be given of it's contents, 
So, no evidence of a diſcourſe with another will be admitted, 
but the man himſelf muſt be produced; yet in ſome caſes 
(as in proof of any general cuſtoms, or matters of common 
tradition or repute) the courts admit of Hearſay evidence, or 
an account of what perſons deceaſed have declared in their 
life-time: but ſuch evidence will not be received of any par- 
ticular facts (11). So too, books of account, or ſhop-books, 


* — 


evidence was produced, that the deed had actually been in exiſt - 
ence for thirty years. 

(10) No rule of law is more frequently cited, and more gene- 
rally m:ſconceived, than this. It is certainly true when rightly un- 
derſtood ; but it is very limited in it's extent and application, It 
fignifies nothing more than that, if the beſt /zgal evidence cannot 
poſſibly be produced, the next beſt lega! evidence ſhall be ad- 
mitted. Evidence may be divided into primary and ſecondary ; 
and the ſecondary evidence is as accurately defined by the law as 
the primary. But in general the want of better evidence can ne- 
ver juſtify the admiſſion of hearſay, intereſted witneſſes, or the 
copies of copies, &c. Where there are exceptions to general 
rules, theſe exceptions are as much recognized by the law as the 
general rule; and where boundaries and limits are eſtabliſhed by 
the law for every caſe that can poſſibly occur, it is immaterial 
what we call the rule, and what the exception. 

\ (11) In caſes of cuſtoms and preſcriptive rights, hearſay or tradi- 
tional evidence is not admitted until ſome inſtances of the cuſtom 
; ot 


art 
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are not allowed of themſelves to be given in evidence for the 
owner; but a ſervant who made the entry may have recourſe 
to them to refreſh his memory : and, if ſuch ſervant (who 
was accuſtomed to make thoſe entries) be dead, and his hand 
be proved, the book may be read in evidence”; for as 


r Law of niſi prius, 266, 


— 
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or exerciſe of the right claimed are firſt proved. The declara- 
tions of parents reſpecting their marriage, and the legitimacy of 
their children, are admitted after their deceaſe as evidence, And 
hearſay is alſo received reſpeCting pedigrees and the death of rela- 
tions abroad. Bull. N. P. 294. 2 Ef. 784. What has been 
faid in converſation in the hearing of the other party, if not con- 
tradicted by him, may be given in evidence; for not being denied, 
it amounts to a ſpecies of confeſſion. But it can only be received 
where it muſt be preſumed to have been heard by the party, and 
therefore in one caſe the court ſtopped the witneſs from repeating a 
converſation, which had paſſed in a room where the witneſs was 
but at the time whilſt ſhe had fainted away. It has been the prac- 
tice, of the quarter- ſeſſions to admit the declarations of paupers 
reſpecting their ſettlements to be received as evidence after their 
death, See 3 T. R. 707. where the judges of the king's bench 
were divided upon the legality of this practice, and where the 
ſubje& of hearſay evidence is much diſcuſſed. In eriminal caſes, 
the declarations of a perſon, who relates iz extremis, or under an 
apprehenſion of dying, the cauſe of his death, or any other ma- 
terial circumſtance, may be admitted in evidence ; for the mind 
in that awful ſtate is preſumed to be as great a religious obligation 
to diſcloſe the truth, as is created by the adminiſtratipn of ay oath, 
But declarations of a deceaſed perſon ought not be received, 
unleſs the court is ſatisfied, from the circumſtances of the caſe, 
that they were made under the impreſſion of approaching diſſolu- 
tion. Leach's Caſes, 400. But the declarations of a felon at the 
place of execution cannot be received, as he is incompetent to give 
evidence upon oath ; and this ſituation is only thought equivalent 
to that of a competent witneſs, when he is ſworn. 1bid. 276. By 
the 1 and 2 Ph. & Mar. c, 13. depoſitions taken before a juſtice 
of peace in caſes of felony, may he read in evidence at the trial, 
if the witneſs dies before the trial. But as the ſtatute confines this 
to felony, and as it is an innovation upon che common law, jt cany 
not be extended to any miſdemeanour, 1 Salt. 281. 

D d 2 tradeſmen 
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tradeſmen are often under a neceſſity of giving credit without 
any note or writing, this is therefore, when accompanied 
with ſuch other collateral proofs of fairneſs and regularity, 
the beſt evidence that can then be produced. However this 
dangerous ſpecies of evidence i is not carried ſo far in England 
as abroad; where a man's own books of accounts, by a dif- 
tortion of the civil law (which ſeems to have meant the ſame 
thing as is practiſed with us*) with the ſuppletory oath of 
L 369 ] the merchant, amount at all times to full proof. But as this 
kind of evidence, even thus regulated, would be much too 
hard upon the buyer at any long diſtance of time, the ſtatute 
7 Jac. 1, c. 12. (the penners of which ſeem to have ima- 
gined that the books of themſelves were evidence at common 
law) confines this ſpecies of proof to ſuch tranſactions as 
have happened within one year before the action brought; 
unleſs between merchant and merchant in the uſual inter- 
courſe of trade. For accounts of ſo recent a date, if erro- 
neous, may more eaſily be unravelled and adjuſted (12). 


W1TH regard to pare! evidence, or vitnefſes ; it muſt firſt 
be remembered, that there is a proceſs to bring them in by 
writ of ſubpoena ad teſtificandum.: which commands them, 
laying aſide all pretences and excuſes, to appear at the trial 
on pain of 100/. to be forfeited to the king; to which the 
ſtatute 5 Eliz. c. 9. has added a penalty of 10 J. to the 
party aggrieved, and damages equivalent to the loſs ſuſtained 
by want of his evidence. But no witneſs, unleſs his reaſon- 
able expences be tendered him, is bound to appear at all; 


C Salk. 285. 19. 5.) Nam exemplo pernicioſum eſt, 
Gail. chſervat. 2. 20. 23. ut ei ſcripturae credatur, 9 unuſquiſ- 
_ © Infirumenta domeſtica, ſeu adnotatio, que fibi adn:tationa propria dobiterem 
off non allis queque adminiculis adjuventur, conflituits ( Ibid, J. 7.) 
ad probationem _ non ſufficiunt. (Cod. 4+ 
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* (12) The entries in the book of a perſon deceaſed not con- 
nected with the parties are of mo more avail than hearſay. But 
the books of an incumbent reſpecting the tithes of the pariſh are 
evidence for his ſucceſſor. 5 T. R. 123. 2 Feſ. 43. 
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nor, if he appears, is he bound to give evidence till ſuch 
charges are actually paid him: except he reſides within the 
bills of mortality, and is ſummoned to give evidence within 
the ſame. This compulſory proceſs, to bring in unwilling 
witneſſes, and the additional terrors of an attachment in caſe 
of diſobedience, are of excellent uſe in the thorough inveſti- 
gation of truth (13): and, upon the ſame principle, in the 
Athenian courts, the witneſſes who were ſummoned to attend 
the trial had their choice of three things: either to ſwear to 
the truth of the fact in queſtion, to deny or abjure it, ot 
elſe to pay a fine of a thouſand drachmas u. 


ALL witneſſes, of whatever religion or country, that have 
the uſe of their reaſon (14), are to be received and examined, 
except ſuch as are infamous, or ſuch as are intereſted in the event 


of the cauſe. All others are competent witneſſes; though the 


jury from other circumſtances will judge of their credibility( 15). 


u Pott. Antiq. b. 1. c. 21. 


— 


(13) The uſual mode of proceeding againſt witneſſes for diſ- 
obedience of the writ of ſubpœna is by the ſummary proceſs of an 
attachment for a contempt ; but the courts will not grant an at- 
tachment againſt a witneſs, unleſs all the neceſſary expences of the 
journey, and the witneſs's ſtay at the place of trial, be tendered 
at the time of ſerving the ſubpaena, H. Bl. 49. 


(14) A Mahometan may be ſworn upon the Alcoran, and 
a Gentoo according to the cuſtom of India, and their evidence 
may be received even in a criminal caſe. Leach's Caſes, 52. 
1 Ack. 21. But an Atheiſt, or a perſon who has no belief or no- 
tion of a God, or a future ſtate of rewards and puniſhment, 
ought not in any inſtance to be admitted as a witneſs. 1 Ark. 45. 


(15) © The old caſes upon the competency of witneſſes have 
“ gone upon very ſubtle grounds. But of late years the courts 
« have endeavoured, as far as poſſible, conſiſtent with authorities, 
« to let the objeQion go to the credit, rather than to the compe- 
« tency of a witneſs.” Load Mansfield, 1 T. R. 300. 

It ſeems now to be eſtabliſhed, that if a witneſs does not imme- 
diately gain or loſe by the event of the cauſe, and if the verdict 
in the cauſe cannot be evidence either for or againſt him in any 
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Infamous perſons are ſuch as may be challenged as jurors, 
Prapter delictum; and therefore never ſhall be admitted to give 
evidence to inform that jury, with whom they were too ſcan- 
dalous to aſſociate. Intereſted witneſſes may be examined 
upon a voir dire, if ſuſpected to be ſecretly concerned in the 
event; or their intereſt may be proved in court. Which laſt 
is the only method of ſupporting an objection to the former 
claſs; for no man is to be examined to prove his own in- 


famy (16), And no counſel, attorney, or other perſon, in- 


truſted with the ſecrets of the cauſe by the party himſelf, 
ſhall be compelled, or perhaps allowed, to give evidence of 
ſuch converſation or matters of privacy, as came to his know. 


lege by virtue of ſuch truſt and confidence (17): but he may 
Law of niſi prius. 267. 


VEN I—_ 


— * — 
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other ſuit, he ſhall be admitted as a competent witneſs, though 
the circumſtances of the caſe may in ſome degree leſſen his cre- 
dibility, Bent v. Baker, 3 T. R. 27, 


A ſervant of a tradeſman from neceſſity is permitted in an action 


by his maſter to prove the delivery of goods, though he himſelf 
may have purloined them; but in an action brought againſt the 
maſter for the negligence of his ſervant, the ſervant cannot be a 
viitneſs for his maſter without a releaſe ; for his maſter may after- 


wards have his action againſt the ſervant, and the verdict recovered 


againſt him may be given in evidence in that action, to prove the 
damage which the maſter has ſuſtained, 4 T. R. 589. 


(16) A witneſs may be examined with regard to his own in- 
famy, if the confeſſion of it does not ſubject him to any future 
puniſhment ; as a witneſs may be aſked if he has not ſood in the 
Pillory for perjury. 4 T. R. 440. 

(17) But the principles and policy of this rule reſtrain it to that 
confidence only, which is placed in a counſel or ſolicitor, and 
which muſt neceſſarily be inviolable, where the uſe of advocates 
and legal aſſiſtants is admitted, But the purpoſes of public 
juſtice ſuperſede the delicacy of every other ſpecies of confiden- 
tial communication. In the trial of the ducheſs of Kingſton it 
was determined that a friend might be bound to diſcloſe, if ne- 
ceſſary in a court of juſtice, ſecrets of the moſt ſacred, which one 
{ex could repoſe in the other. And that a ſurgeon was bound to 

communicate 


„ 


Ch. 23. WronGcs. 370 


be examined as to mere matters of fact, as the execution of 
a deed or the like, which might have come to his knowlege 
without being intruſted in the cauſe. 


Oxx witneſs (if credible) is ſufficient evidence to a jury of 
any ſingle fact: though undoubtedly the concurrence of two 
or more corroborates the proof, Yet our law conſiders that 
there are many tranſaCtions to which only one perſon is privy; 
and therefores does not always demand the teſtimony of two, 
as the civil law univerſally requires. Unius reſponſio teſtis 
« omnino non audiatur *. To extricate itſelf out of which 
abſurdity, the modern practice of the civil law courts has 
plunged itſelf into another. For, as they do not allow a leſs 
number than two witneſſes to be plena probatio, they call the 
teſtimony of one, though never ſo clear and poſitive, /emi 
plena probatio only, on whom no ſentence can be founded. 
To make up therefore the neceſſary complement of witneſſes, 
when they have one only to a ſingle fact, they admit the 
party himſelf (plaintiff or defendant) to be examined in his 
own behalf; and adminiſter to him what is called the ſupple- 
tzry oathz and, if his evidence happens to be in his own fa- 
vour, this immediately converts the half proof into a whole 
one. By this-ingenious device ſatisfying at once the forms 
of the Roman law, and acknowleging the ſuperior reaſon- 


ableneſs of the law of England: which permits one witneſs L 371 ] 


to be ſufficient where no more are to be had: and, to avoid 
all temptations of perjury, lays it down as an inyariable rule, 
chat nemo teſtis eſſe debet in propria cauſa. 


PosITIvE proof is always required, where from the nature 
of the caſe it appears it might poſſibly have been had. But, 


W Cod. 4+ 20. 9 


— ————— * 


communicate any information whatever, which he was poſſeſſed 
of in conſequence of his profeſſional attendance. 11 St. Tr. 243. 
246. And thoſe ſecrets only, communicated to a counſel or attor- 
ney, are inviolable in a court of juſtice, which have been intrufted 
to them whilſt acting in their reſpective characters to the party as 
their client. 4 T. R. 431. 783. 
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next to poſitive proof, circumſtantial evidence or the doctrine 
of preſumptions muſt take place: for when the faCt itſelf can- 
not be demonſtratively evinced, that which comes neareſt to 
the proof of the fact is the proof of ſuch circumſtances which 
either neceſſarily, or uſually, attend ſuch facts; and theſe are 
called preſumptions, which are only to be relied upon till the 
contrary be actually proved. Stabitur praeſumptioni donec 
probetur in contrarium*. Violent preſumption is many times 
equal to full proof? ; for there thoſe circumſtances appear, 
which neceſſarily attend the fact. As if a landlord ſues for rent 
due at Michaelmas 1754, and the tenant cannot prove the 
payment, but produces an acquittance for rent due at a ſub- 
ſequent time, in full of all demands, this is a violent pre- 
ſumption of his having paid the former rent, and is equiva- 
lent to full proof; for though the actual payment is not 
proved, yet the acquittance in full of all demands is proved, 
which could not be without ſuch payment ; and it therefore 
induces ſo forcible a preſumption, that no proof ſhall be ad- 
mittedtothecontrary* (18). Probable preſumption ariſing from 
ſuch circumſtances as gſually attend the fact, hath alſo it's 
due weight : as if, in a ſuit for rent due in 1754, the tenant 
proves the payment of the rent due in 1755; this will pre- 
vail to exonerate the tenant *, unleſs it be clearly ſhewn that 
the rent of 1754 was retained for ſome ſpecial reaſon, or 
that there was ſome fraud or miſtake : for otherwiſe it will 
be preſumed to have been paid before that in 1755, as it is 
moſt uſual to receive firſt the rents of longeſt ſtanding. Light, 
or raſh, preſumptions haye no weight or validity at all (19). 


* Co. Litt. 373. 
y hid. 6. 


pry 


* Gilb, evid. 161. 
4 Co. Litt. 373. 


(18) This can ſcarcely be correct; I ſhould conceive that 
proof may be admitted to repel all preſumptions whatever, and 
even if a receipt ſhould be produced expreſsly for the rent of the 
year 1754, ſtill the landlord might ſhew that it had been obtained 
by miſtake or fraud, and that no rent had been received at the 
time. 

(19) It is difficult to ſay what is a light and raſh preſumption, if 
it is any preſumption at all. Any circumſtance may be proved 


from 
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Tus oath adminiſtered to the witneſs is not only that 
what he depoſes ſhall be true, but that he ſhall alſo depoſe 
the whole truth : ſo that he is not to conceal any part of 
what he knows, whetherinterrogated particularly to that point 
or not. And all this evidence is to be given in open coutt, in 
the preſence of the parties, their attorneys, the counſel, and 
all by-ſtanders; and before the judge and jury: each party 
having liberty to except to it's competency, which exceptions 
are publicly ſtated, and by the judge are openly, and publicly 
allowed or diſallowed, in the face of the country: which 


muſt curb any fecret bias or partiality, that might ariſe in. 
his own breaſt, And if, either in his directions or deciſions, 


he mis-ſtates the law by ignorance, inadvertence, or deſign, 


the counſel on either ſide may require him publicly to ſeal a 


bill of exceptions ; ſtating the point wherein he is ſuppoſed to 
err: and this he is obliged to ſeal by ſtatute Weſtm. 2. 


13 Edw. I. c. 31. or, if he refuſes ſo to do, the party may 


have a compulſory writ againſt him, commanding him to 


ſeal it, if the fact alleged be truly ſtated : and if he returns, | 


that the fact is untruly ſtated, when the caſe is otherwiſe, an 

action will lie againſt him for making a falſe return. This 
bill of exceptions is in the nature of an appeal; examinable, 
not in the court out of which the record iſſues ſor the trial 
at nſe prius, but in the next immediate ſuperior court, upon a 
writ of error, after judgment given in the court below. But 
a demurrer to evidence ſhall be determined by the court, out 


of which the record is ſent. This happens, where a record 


or other matter is produced in evidence, concerning the legal 
conſequences of which there ariſes a doubt in law: in which 


d Reg. Br. 182. 2 Inſt. 437. 
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from which a fair inference can be drawn, though alone it would 
be too ſlight to ſupport the verdict of the jury, yet it may corro- 
borate other teſtimony, and a number of ſuch preſumptions may 
become of importance. Poſſunt diverſa genera ita conjungi, ut guæ 
froula non nocerent, ea univerſa tanquam grand? reum offprimant, 
Matthæus de Crim. 


A caſe 
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caſe the adverſe party may if he pleaſes demur to the whole 
evidence; which admits the truth of every fact that has been 
alleged, but denies the ſufficiency of them all in point of law 
to maintain or overthrow the iſſue © : which draws the queſ- 
tion of law from the cognizance of the jury, to be decided 
(as it ought) by the court. But neither theſe demurrers to 
evidence, nor the bills of exceptions, are at preſent ſo much 

L 373 ] in uſe as formerly; ſince the more frequent extenſion of the 
diſcretionary powers of the court in granting a new trial, 
which is now very commonly had for the miſdirection of the 
judge at ne prius. 


Tunis open examination of witneſſes viva voce, in the 
preſence of all mankind, is much more conducive to the 
clearing up of trurh*, than the private and ſecret examination 
taken down in writing before an officer, or his clerk, in the 
eccleſiaſtical courts, and all others that have borrowed their 
practice from the civil law: where a witneſs may frequently ſ 
depoſe that in private, which he will be aſhamed to teſtify in d 
a public and ſolemn tribunal. There an artful or careleſs A 
ſcribe may make a witneſs ſpeak what he never meant, by / 

| 
( 


dreſſing up his depoſitions in his own forms and language; 
but he is here at liberty to correct and explain his meaning, 
if miſunderſtood, which he can never do after a written de- 
poſition is once taken. Beſides, the occaſional queſtions of 
the judge, the jury, and the counſel, propounded to the | 
witneſſes on a ſudden, will ſift out the truth much better | 
than a formal ſet of interrogatories previouſly penned and 
ſettled : and the confronting of adverſe witneſſes is alfo ano- 
ther opportunity of obtaining a clear diſcovery, which can 
never be had upon any other method of trial. Nor is the 
preſence of the judge, during the examination, a matter of 
ſmall importance: for, beſides the reſpect and awe with 
which his preſence will naturally inſpire the witneſs, he is 
able by uſe and experience to keep the evidence from wan- 
dering from the point in iſſue. In ſhort by this method of 
examination, and this only, the perſons who are to decide 


© Ca. Litt. 72. 5 Rep. 104. « Hale's Hiſt. C. L. 254z 5» 6, 
upon 


; 
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upon the evidence have an opportunity of obſerving the qua · 
lity, age, education, underſtanding, behaviour, and inclina- 
tions of the witneſs ; in which points all perſons muſt appear 
alike, when their depoſitions are reduced to writing, and 
read to the judge, in the abſence of thoſe who made them : 
and yet as much may be frequently collected from the man- 
ner in which the evidence is delivered, as from the matter of 
it, Theſe are a few of the advantages attending this, the 
Engliſh, way of giving teſtimony, ore Zenus. Which was 
alſo indeed familiar among the antient Romans, as may be 
collected from Quintilian © ; who lays down very good in- 
ſtructions for examining and croſs-examining witneſſes viva 
voce. And this, or ſomewhat like it, was continued as low 
as the time of Hadrian f: but the civil law, as it is now mo- 
delled, rejects all public examination of witneſſes. 
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As to ſuch evidence as the jury may have in their own con- 
ſciences, by their private knowlege of facts, it was an antient 
doctrine, that this had as much right to ſway their judgment 
as the written or parol evidence which is delivered in court. 
And therefore it hath been often held®, that though no proofs 
be produced on either fide, yet the jury might bring in a ver- 
dict. For the oath of the jurors, to find according to their 
evidence, was conſtrued ® to be, to do it according to the beſt 
of their own knowlege. This ſeems to have ariſen from the 


antient practice in taking recognitions of aſliſe, at the firſt 


introduction of that remedy ; the ſheriff being bound to re- 
turn ſuch recognitors as knew the truth of the fact, and the 
recognitors, when ſworn, being to retire immediately from 


the bar, and bring in their verdict according to their own per- 


ſonal knowlege, without hearing extrinſic evidence or receiv- 
ing any direction from the judge l. And the ſame doctrine 


© Inflitut. Orat. I. 5. c. 7. 

f See his epiſtle to Varus, the legate 
or judge of Cilicia: * zu magis ſcire 
« potes, quanta fides fit babenda teſtibus; 
« qui, et cujus dignitatis, et cujus aefti- 
« maticnis ſint; et, qui ſimpliciter viſi 


« fint dicere; utrum unum eundemgue 


« meditatum ſermunem attulerint, an ad ca 


« quae interrogaweras cætenpere ver iſi- 
« milia reſpenderint. ( Ff. 22. 5. 3.) 
8 Yearbook, 14 Hen, VII. 2g Plowd, 


12. Hob. 227. 1 lev. 87. 
h Vaugh. 148, 149. 


i Bract. l. 4. Ir. 1. c. 19. 53. 


Flet. J. 4 Co 9. C2, 
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(when attaints came to be extended to trials by jury, as well as 
to recognitions of aſſiſe) was alſo applied to the caſe of com- 
mon jurors; that they might eſcape the heavy penalties of the 
attamt, in caſe they could ſhew by any additional proof, that 
their verdict was agreeable to the truth, though not according 
to the evidence produced: with which additional proof the law 

C 375 ] preſumed they were privately acquainted, though it did not 
appear in court. But this doctrine was again gradually ex- 
ploded, when attaints began to be diſuſed, and ne trials in- 
troduced in their ſtead. For it is quite incompatible with the 
grounds, upon which ſuch new trials are every day awarded, 
viz, that the verdict was given without, or contrary to, evi- 
dence. And therefore, together with new trials, the practice 
ſeems to have been firſt introduced &, which now univerſally 
obtains, that if a juror knows any thing of the matter in 
iſſue, he may be ſworn as a witneſs, and give his evidence 
publicly in court. 


Wren the evidence is gone through on both ſides, the. 


judge in the preſence of the parties, the counſel, and all 
others, ſums up the whole to the jury; omitting all ſuper- 
fluous circumſtances, obſerving whercin the main queſtion 
and principal iſſue hes, ſtating what evidence has been given 
to ſupport it, with ſuch remarks as he thinks neceſſary for 
their direction, and giving them his opinion in matters of 
law ariſing upon that evidence. 


Tux jury, after the proofs are ſummed up, unleſs the cafe 
be very clear, withdraw from the bar to conſider of their ver- 
dict: and, in order to avoid intemperance and cauſeleſs de- 
lay, are to be kept without meat, drink, fire, or candle, un- 
leſs by permiſhon of the judge, till they are all unanimouſly 
agreed. A method of accelerating unanimity not wholly 
unknown in other conſtitutions of Europe, and in matters of 
greater concern. For by the golden bulle of the empire!, if, 
after the congreſs is opened, the electors delay the election of 
2 king of the Romans for thirty days, they ſhall be fed only 
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with bread and water, till the ſame is accompliſhed, But if 
our juries eat or drink at all, or have any eatables about 
them, without conſent of the court, and before verdict, it is 
fineable z and if they do ſo at his charge for whom they after- 
wards find, it will ſet aſide the verdict. Alſo if they ſpeak 
with either of the parties or their agents, after they are gone 


from the bar; or if they receive any freſh evidence in pri- [ 376 J 


vatez Or if to prevent diſputes they caſt lots for whom they 
ſhall find; any of theſe circumſtances will entirely vitiate 
the verdict. And it has been held, that if the jurors do not 
agree in their verdict before the judges are about to leave the 
town, though they are not to be threatened or impriſoned ", 
the judges are not bound to wait for them, but may carry 
them round the circuit from town to town in a cart . This 
neceſſity of a total unanimity ſeems to be peculiar to our own 
conſtitution »; or, at leaſt, in the nembda or jury of the an- 
tient Goths, there was required (even in criminal caſes) only 
the conſent of the major part; and in caſe of an equality, the 
defendant was held to be acquitted ” (20). 
m Mirr. e. 4. \ 24+ 20, 21. 


n Lib. A. fol. 40. pl. 11. p Stiern. J. I. c. 4. 
See Barrington on the ſtatutes 19, 


— 


(20) The learned Judge has diſplayed much learning in the 
beginning of this chapter, to prove the antiquity of the trial by 
jury; but the trials referred to by the authors there cited, and 
even the judicium parium, mentioned in the celebrated chapter of 
magna charta, are trials which were ſomething ſimilar to that by a 
jury, rather than inſtances of a trial by jury according to it's preſet 
eſtabliſhed form. The judicium parium ſeems ſtrictly the judgment of 
a ſubject's equals in the feudal courts of the king and barons, 
And ſo little appears to be aſcertained by antiquarians, reſpecting 
the introduction of the trial in criminal caſes by two juries, that, 
although it is one of the moſt important, yet it is certainly one of 
the molt obſcure and inexplicable parts of the law of England, 


The unanimity of twelve men, ſo repugnant to all experience of 
human conduct, paſſions, and underſtandings, could hardly in any 
age have been introduced into pradice by a deliberate ad of the 
legiſlature; 


- 
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Wurm they are all unanimouſly agreed, the jury return 
back to the bar; and, before they deliver their verdict, the 
plaintiff is bound to appear in court, by himſelf, attorney, or 
counſel, in order to anſwer the amercement to which by the 
old law he is liable, as has been formerly mentioned 4, in 
caſe he fails in his ſuit, as a puniſhment for his falſe claim. 
To be amerced, or a mercie, is to be at the king's mercy with 
regard to the fine to be impoſed : in miſericordia domini regis 
pro falſo clamere ſus. The amercement is diſuſed, but the 
form {till continues; and if the plaintiff does not appear, no 
verdict can be given, but the plaintiff is ſaid to be nonſuit, 
non ſequitur clamorem ſuum. Therefore it is uſual for a plain. 
tiff, when he or his counſel perceives that he has not given 
evidence ſufficient to maintain his iſſue, to be voluntarily 


Page 275. See allo Vol. IV. 379. 


a 
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Zut that the Rfe, and perhaps the liberty and property of a ſub. 
je &, ſhould not be affected by the concurring judgment of a leſs 
number than twelve, where more were preſent, was a law founded 
in reaſon and caution ; and ſeems to be tranſmitted to us by the 
common law, or from immemorial antiquity. The grand aſflize 
might have conſiſted of more than twelve, yet the verdict muſi 
have been given by twelve or more ; and if twelve did not agree, the 
aſſize was afforced, that is, others were added till twelve did eon- 
cur. See 1 Reeves's Hift. of Eng. Law. 241, 480. This was 2 
majority and not unanimity. A grand jury may conſiſt of any 
number from twelve to twenty-three incluſive, but a preſentment 
ought not to be made by leſs than twelve. 2 Hale P. C. 161. In 
the bigh court of parliament, and the court of the lord high ſtew- 
ard, a peer may be convicted by the greater number; yet there 
can be no conviction unleſs the greater number conſiſts at leaſt of 
twelve. 3 Iuſt. 30. Kelyng. 56. Moore, 622. Hence in all theſe 
caſes if twelve only appeared, it followed as a neceſſary conſequence, 
that to act with effect they muſt have been unanimous. 

Hence this may be ſuggeſted as a conjecture reſpecting the 
origin of the unanimity of juries, that, as leſs than twelve, if 
twelve or more were preſent, could pronounce no effective verdict, 
when twelve only were ſworn, their unantmity became indiſ- 
penſable. 

nonſuited, 
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nonſuited, or withdraw himſelf : whereupon the crier is or- 
dered to call the Plaintiff, and if neither he, nor any body for 
him, appears, he is nonſuited, the jurors are diſcharged, the 
action is at an end, and the defendant ſhall recoyer his colts, 
The reaſon of this practice is, that a nonſuit is more eligible 
for the plaintiff, than a yerdict againſt him: for after a non- 
ſuit, which is only a default, he may commence the ſame ſuit 
again for the fame cauſe of action; but after a verdict had, L 377 1 
and judgment conſequent thereupon, he is for ever barred 
from attacking the defendant upon the ſame ground of com- 
plaint. But, in caſe the plaintiff appears, the jury by their 
foreman deliver in their verdict (21), 


A VERDICT, were dictum, is either privy, or public. A 
privy verdict is when the judge hath left or adjourned the 
court: and the jury, being agreed, in order to be delivered 
from their confinement, obtain leave to give their verdict 
privily to the judge out of court r: which privy verdict is of 
no force, unleſs afterwards affirmed by a public verdict given 
openly in court; wherein the jury may, if they pleaſe, vary 
from their privy verdict, So that the privy verdict is indeed 
a mere nullity ; and yet it is a dangerous practice, allowing 
time for the parties to tamper with the jury, and therefore 
very ſeldom indulged (22). But the only effectual and legal 
yerdiCt is the public verdict ; in which they openly declare to 
have found the iſſue for the plaintif, or for the defendant 
and if for the plaintiff, they afſeſs the damages alſo ſuſtained 


r If the judge bath' adjourned the receives the verdict, it is a pubic and 
court to bis own lodgings, and there not a privy verdict, 


— 


(21) When a verdi& will carry all the coſts, and it is doubtful 
from the evidence for which party it will be given, it is a common 
practice for the judge to recommend, and the parties to conſent, 
that a juror ſhould be withdrawn; and thus no verdict is given, 
and each party pays his own coſts, 
| (22) A privy verdict cannot be given in treaſon and felony. 
2 H. P. C. zoo. | 


by 
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the action is brought. 


SOMETIMES, if there ariſes in the caſe any difficult mat- 
ter of law, the jury for the ſake of better information, and 
to avoid the danger of having their verdict attainted, will find 
a ſpecial verdict; which is grounded on the ſtatute Weſtm. 2. 
13 Edw. I. c. 30. F 2. And herein they ſtate the naked 
facts, as they find them to be proved, and pray the advice 
of the court thereon ; concluding conditionally, that if upon 
the whole matter the court ſhall be of opinion that the plain- 
tiff had cauſe of aCtion, they then find tor the plaintiff; if 
otherwiſe, then for the defendant. This is entered at length 
on the record, and afterwards argued and determined in the 
court at Weſtminſter, from whence the iſſue came to be tried. 


ANOTHER method of finding a ſpecies of ſpecial verdict, is 
when the jury find a verdict generally for the plaintiff, but 
ſubje& nevertheleſs to the opinion of the judge or the court 
above, on a ſpecial caſe ſtated by the counſel on both ſides with 
regard to a matter of law: which has this advantage over a 
ſpecial verdict, that it is attended with much leſs expenſe, 
and obtains a much ſpeedier deciſion z the peſtea (of which in 
the next chapter) being ſtayed in the hands of the officer of 
niſi prius, till the queſtion is determined, and the verdict is 
then entered for the plaintiff or defendant as the caſe may 
happen. But, as nothing appears upon the record but the 
general verdict, the parties are precluded hereby from the 
benefit of a writ of error, if diſſatisfied with the judgment of 
the court or judge upon the point of law. Which makes it 
a thing to be wiſhed, that a method could be deviſed of 
either leſſening the expenſe of ſpecial verdicts, or elſe of en- 
tering the caſe at length upon the pgſea. But in both theſe 
inſtances the jury may, if they think proper, take upon them- 
ſelves to determine, at their own hazard, the complicated 
queſtion of fact and law; and without either ſpecial verdict 
or ſpecial caſe, may find a verdict abſolutely either for the 
plaintiff or defendant *. 


Litt. & 396, 
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by che plaintiff, in conſequence of the injury op which 


n ß mon gr — ww war mm 


Ch. 23. WroNnGs, 378 

WHEX the jury have delivered in their verdict, and it is 
recorded in court, they are then diſcharged. And ſo ends the 
trial by Jury : a trial, which beſides the other vaſt advan- 
tages which we have occaſionally obſerved in it's progreſs, is 
alſo as expeditious and cheap, as it is convenient, equitable, 
and certain; for a commiſſion out of chancery, or the civil 
law courts, for examining witneſſes in one cauſe will fre- 
quently laſt as long, and of courſe be full as expenſive, as 
the trial of a hundred iſſues at niſ prius; and yet the fact 
cannot be determined by ſuch commiſſioners at all; no, not 


till the depoſitions are publiſhed, and read at the hearing of 
the cauſe in court. | 


Uro theſe accounts the trial by jury ever has been, and 1 [ 379 J 
truſt ever will be, looked upon as the glory of the Engliſh 
law. And, if it has ſo great an advantage over others in re- 
gulating civil property, how much muſt that advantage be 
heightened, when it is applied to criminal cafes ! But this 
we muſt refer to the enſuing book of theſe commentaries : 
only obſerving for the preſent, that it is the moſt tranſcen- 
dent privilege which any ſubject can enjoy, or with for, that 
he cannot be affected either in his property, his liberty, 'or 
5 his perſon, but by the unanimous conſent of twelve of his 
ö ' . . 
neighbours and equals. A conſtitution, that I may venture 
to affirm has, under providence, ſecured the juſt liberties of 


this nation for a long ſucceſſion of ages. And therefore a ce- 
8 lebrated French writer, who concludes, that becauſe Rome, 
p Sparta, and Carthage 1 loſt their liberties, therefore thoſe 
| of England in time muſt periſh, ſhould have recollected that 
o | Rome, Sparta, and Carthage, at the time when their liberties 
2 were loſt, were ſtrangers to the trial by jury. | 

X GREAT as this eulogium may ſeem, it is no more than 
r this admirable conſtitution, when traced to it's principles, 
X will be found in ſober reaſon to deſerve. The impartial ad- 
f miniſtration of juſtice, which ſecures botli Hur perſons and 


our properties, is the great end of civil ſociety, But if that 


t Monteſq. Sp. L. xi, 6. 
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be entirely intruſted to the magiſtracy, a ſelect body of men, 
and thoſe generally ſelected by the prince or ſuch as enjoy 
the higheſt oſſices in the ſtate, their deciſions, in ſpight of 


their own natural integrity, will have frequently an involun- 


tary bias towards thoſe of their own rank and dignity : it is 


not to be expected from human nature, that he few ſhould 
be always attentive to the intereſts and good of the many. On 


the other hand, if the power of judicature were placed at 
random in the hands of the multitude, their deciſions would 


be wild and capricious, and a new rule of action would be 


every day eltabliſhed in our courts. It is wiſely therefore 
ordered, that the principles and axioms of law, which are 
general propoſitions, lowing from abſtracted reaſon, and not 


x 380 ]) accommodated to times or to men, ſhould be depoſited in the 


breaſts of the judges, to be occaſionally applied to ſuch facts 
as come properly aſcertained before them. For here partiality 


can have little ſcope : the law is well known, and is the ſame 
for all ranks and degrees; it follows as a regular concluſion 
from the premiſes of fact pre-eſtabliſhed. But in ſettling and 
adjuſting a queſtion of fact, when intruſted to any ſingle ma- 
giſtrate, partiality and injuſtice have an ample field to range 


in; either by boldly aſſerting that to be proved which is not 


io, or by more artfully ſuppreſſing ſome circumſtances, 
ſtretching and warping others, and diſtinguiſhing away the 


remainder. Here therefore a competent number of ſenſible 
and apright jurymen, choſen by lot from among thoſe of the 
middle rank, will be found the beſt inveſtigators of truth, 
and the ſureſt guardians of public juſtice. For the moſt pow- 
erful individual in the ſtate will be cautious of committing 
any flagrant invaſion of another's right, when he knows that 
the fact of his oppreſſion muſt be examined and decided by 
twelve indifferent men, not appointed till the hour of trial; 
and that, when once the fact is aſcertained, the law muſt of 
courſe redreſs it. This therefore preſerves in the hands of the 
people that ſhare, which they ought to have in the admini- 
{tration of public juſtice, and prevents the encroachments of 
the more powerful and wealthy citizens. Every new tribu- 
nal, erected for the deciſion of facts, without the interven- 
tion 
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: tion of a jury, (whether compoſed of juſtices of the peace, 10 | 
*. commiſſioners of the revenue, judges of a court of conſcience, 5 
N or any other ſtanding magiſtrates) is a ſtep towards eſta- al 
* bliſhing ariſtocracy, the molt oppreſſive of abſolute govern- Ki 
4 ments. The feodal ſyſtem, which for the ſake of military «| 
ſubordination, purſued an ariſtocratical plan in all it's ar- 4 
N rangements of property, had been intolerable in times of IN 
d peace, had it not been wiſely counterpoiſed by that privilege, dil 
ſo univerſally diffuſed through every part of it, the trial by 1 ö 
8 the feodal peers. And in every country on the continent, vi 
® as the trial by the peers has been gradually difuſed, ſo the vo 
t nobles have increaſed in power, till the ſtate has been torn to , | 
pieces by rival factions, and oligarchy in effect has been eſta- * 
s bliſhed, though under the ſhadow of regal government ; un- 4 


y leſs where the miſerable commons have taken ſhelter under 381 ] 
abſolute monarchy, as the lighter evil of the two. And, 

particularly, it is a circumſtance well worthy an Engliſh- 

4 man's obſervation, that in Sweden the trial by jury, that bul- 

wark of northern liberty, which continued in it's full vigour 

ſo lately as the middle of the laſt century, is now fallen 


a into diſuſe “: and that there, though the regal power is in no 

q country ſo cloſcly limited, yet the liberties of the commons 

hs are extinguiſhed, and the government 1s degenerated into a 

* mere ariſtocracy *. It is therefore upon the whole, a duty 

V which every man owes to his country, his friends, his poſte- 

b, rity, and himſelf, to maintain to the utmoſt of his power this 

7% valuable conſtitution in all it's rights; to reſtore it to it's an- 

” tient dignity, if at all impaired by the different value of pro- 25 
hs | perty, or otherwiſe deviateg fromit's firſt inſtitution; to amend 45 
by it, wherever it is defective; and, above all, to guard with the 15 
I; moſt jealous circumſpection againſt the introduction of new 14 
of and arbitrary methods of trial, which, under a variety of plau- | 1 
hs ſible pretences, may in time imperceptibly undermine this q 
* beſt preſervative of Engliſh liberty. | f 
of Yer, after all, it muſt be owned, that the beſt and moſt 

u- effectual method to preſerve and extend the trial by jury in 

Ne v 2 Whitelocke of parl. 427+ x Lid. 17. 

on Mod. Un, Hiſt, xxxlil. 22, 
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practice, would bz by endeavouring to remove all the defects, 
as well as to improve the advantages, incident to this mode 
of inquiry. If juſtice is not done to the entire ſatisfaction 
of the people, in this method of deciding facts, in ſpite of 
all encomiums and panegyrics on trials at the common law, 
they will reſort in ſearch of that juſtice to another tribunal: 
though more dilatory, though more expenſive, though more 
arbitrary in it's frame and conſtitution. If juſtice is not done 
to the crown by the verdict of a jury, the neceſſities of the 
public revenue will call for the erection of ſummary tribunals, 
The principal defects ſeem to be, 


1. Tur want of a complete difcovery by the oath of the 
parties. This each of them is now entitled to have, by 
going through the expenſe and circuity of a court of equity, 
and therefore it is ſometimes had by confent, even in the 
courts of law. How far ſuch a mode of compulſive examina- 
tion is agreeable to the rights of mankind, and ought to be 
introduced in any country, may be matter of curious diſcuſ- 
ſion, but is foreign to our preſent inquiries. It has long 
been introduced and eſtabliſhed in our courts of equity, not 
to mention the civil law courts: and it ſeems the height of 
judicial abſurdity, that in the ſame cauſe, between the ſame 
parties, in the examination of the ſame facts, a diſcovery by 
the oath of the parties ſhould be permitted on one fide of 
Weſtminſter-hall, and denied on the other; or that the 
judges of one and the ſame court ſhould be bound by law to 
reject ſuch a ſpecies of evidence, if attempted on a trial at 
bar, but, when fitting the next day as a court of equity, 
ſhould be obliged to hear ſuch examination read, and to found 
their decrees upon it. In ſhort, within the ſame country, 
governed by the ſame laws, ſuch a mode of inquiry ſhould 
be univerſally admitted, or elſe univerſally rejected. 


2. A SECOND defect is of a nature ſomewhat ſimilar to the 
firſt ; the want of a compulſive power for the production of 
books and papers belonging to the parties. In the hands of 
third perſons they can generally be obtained by rule of court, 
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or by adding a clauſe of requiſition to the writ of ſubpoena, 
which is then called a /ubpoena duces tecum. But, in mercan- 
tile tranſaQions eſpecially, the fight of the party's own books 
is frequently deciſive : as, the daybook of a trader, where the 
tranſaction was recently entered, as really underſtood at the 
time; though ſubſequent events may tempt him to give it a 
different colour, And, as this evidence may be finally - 
obtamed, and produced on a trial at law, by the circuitous 
cqurſe of filing a bill in equity, the want of an original 
power for the ſame purpoſes in the courts of law 1s liable 
to the ſame obſervations as were made on the preceding 
article (23). 


3. ANGTHER want is that of powers to examine witneſſes 
abroad, and to receive their depoſitions in writing, where the 
witnefles reſide, and eſpecially when the cauſe of action ariſes [L 383 ] 
in a foreign country. 'To which may be added the power of 
examining witneſſes that are aged, or going abroad, upon in- : 
terrogatories de bene , to be read in evidence if the trial 
ſhould be deferred till after their death or departure, but 
otherwiſe to be totally ſuppreſſed. Both theſe are now very 
frequently effected by mutual conſent, if the parties are open 
and candid; and they may alſo be done indirectly at any 
time, through the channel of a court of equity: but ſuch a 
practice has never yet been directly adopted ? as the rule of a 
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(23) Where one party is in poſſeſſion of papers or any ſpecies . 0 
of written evidence material to the other, if notice is given him to | 
produce them at the trial, upon his refuſal copies of them will be 45 
admitted; or if no copy has been made, any parol evidence . 
of their contents will be received. The court and jury pre- * 
ſume in favour of ſuch evidence ; becaule, if it were not agree- 
able to the ſtrict truth, it would be corrected by the production 


of the originals. There is no difference with reſpect to this | 1 
ſpecies of evidence between criminal and civil caſes. 2 F. Ht 
R. 201, 1 
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court of law (24). Yet where the cauſe of action ariſes in 
India, and a ſuit is brought thereupon in any of the king's 
courts at Weſtminſter, the court may iſſue a commiſſion to 
examine witneſſes upon the ſpot, and tranſmit the depoſi- 
tions to England *, 


4. THE adminiſtration of juſtice ſhould not only be chaſte, 
but ſhould not even be ſuſpected. A jury coming from the 
neighbourhood has in ſome reſpects a great advantage; but 
is often liable to ſtrong objeCtions : eſpecially in ſmall juriſ- 
dictions, as in cities which are counties of themſelves, and 
ſuch where aſſiſes are but ſeldom holden; or where the 
queſtion in diſpute has an extenſive local tendency:; where a 
cry has been raiſed, and the paſſions of the multitude been in- 
flamed; or where one of the parties is popular, and the other 
a ſtranger or obnoxious. It is true that, if a whole county is 
intereſted in the queſtion to be tried, the trial by the rule of 
law“ muſt be in ſome adjoining county: but, as there may be 
a ſtrict intereſt ſo minute as not to occaſion any bias, ſo there 
may be the ſtrongeſt bias without any pecuniary intereſt. In 
all theſe caſes, to ſummon a jury, labouring under local pre- 
judices, is laying a ſnare for their conſciences: and, though 
they ſhould have virtue and vigour of mind ſufficient to keep 
them upright, the parties will grow ſuſpicious, and reſort 
under various pretences to another mode of trial. The courts 
of law will therefore in tranſitory actions very often change the 
venue, or county wherein the cauſe is to be tried® : but in /ccal 
actions, though they ſometimes do it indirectly and by mutual 


_ conſent, yet to affect it directly and abſolutely, the parties 


2 Stat. 13 Geo. III. c. 63. d See page 294. 
2 Stra. 177. 


as. — 1 
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(24) A court can compel the plaintiff to conſent to have a wit- 
neſs going abroad examined upon interrogatories, or to have an 
abſent witneſs examined under a commiſſion, by the power the 
judges have of putting off the trial; but they have no control in 
theſe inſtances over the defendant, 
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are driven to a court of equity; where, upon making out a 


proper caſe, it is done upon the ground of being neceſſary to 
a fair, impartial, and ſatisfactory trial e. , 


Tae locality of trial required by the common law ſeems 
a conſequence of the antient locality of juriſdiction. All over 
the world, actions tranſitory follow the perſon of the de- 
fendant, territorial ſuits muſt be diſcuſſed in the territorial 
tribunal, I may ſue a Frenchman here for a debt contract- 
ed abroad; but lands lying in France muſt be ſued for there, 
and Engliſh lands muſt be ſued for in the kingdom of Eng- 
land. Formerly they were uſually demanded only in the 
court-baron of the manor, where the ſteward could ſummon 
no jurors but ſuch as were the tenants of the lord. When the 
cauſe was removed to the hundred court, (as ſeems to have 
been the courſe in the Saxon times ) the lord of the hundred 
had a farther power, to convoke the inhabitants of different 
vills to form a jury; obſerving probably always to intermix 
among them a ſtated number of tenants of that manor where- 
in the diſpute aroſe. When afterwards it came to the county 
.court, the great tribunal of Saxon juſtice, the ſheriff had wider 
authority, and could impanel a jury from the men of his county 
at large: but was obliged (as a mark of the original locality 
of the cauſe) to return a competent number of hundredors 
omitting the inferior diſtinction, if indeed it ever exiſted. And 
when at length, after the conqueſt, the king's juſticiars drew 
the cognizance of the cauſe from the county court, though 
they could have ſummoned a jury from any part of the king- 
dom, yet they choſe to take the cauſe as they found it, with 
all it's local appendages; triable by a ſtated number of hun- 
dredors, mixed with other freeholders of the county, The 
reſtriction as to hundredors hath gradually worn away, and 
at length entirely vaniſhed © ; that of counties {till remains, 
for many beneficial purpoſes : but, as the king's courts have 
a juriſdiction co- extenſive with the kingdom, there ſurely can 

© This among 2 number of other in- miners of the county of Derby, A. D. 
ſtances, was the caſe of the iſſues di- 1762. 


rected by the houſe of lords in the cauſe d LL. Edæo. Conf. c. 32. Wilk. 203. 
between the Duke of Devonſhire and the e See pag. 300. 
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be no imprepriety in ſometimes departing from the general 


rule, when the great ends of jultice warrant and require an 
exception. 


I Have ventured tognark theſe defects, that the juſt pane- 
evric, which I have given on the trial by jury, might appear 
to be the reſult of ſober reflection, and not of enthuſiaſm or 
prejudice. But ſhould they, after all, continue unremedied 
and unſupplied, ſtill (with all it's imperfeCtions) I truſt that 
this mode of deciſion will be found the beſt criterion, ſor in- 


veſtigating the truth of facts, that was ever eſtabliſhed in 
any country. 
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CHAPTER THE TWEN TY-FOURTH, 


or JUDGMENT, and 17T's 
INCIDENTS. 


N the preſent chapter we are to conſider the tranſactions 


in a cauſe, next immediately ſubſequent to arguing the 
demurrer, or trial of the iſſue. 


Is the iſſue be an iſſue of fact; and, upon trial by any of 
the methods mentioned in the two preceding chapters, it be 
found for either the plaintiff or defendant, or ſpecially ; or 
if the plaintiff makes default, or is nonſuit; or whatever, in 
ſhort, is done ſubſequent to the joining of iſſue and awarding 
the trial, it is entered on record, and is called a poſtea*®. The 
ſubſtance of which is, that pe, afterwards, the ſaid plain- 
tiff and defendant appeared by their attornies at the place of 
trial; and a jury, being ſworn, found ſuch a verdict; or, 
that the plaintiff after the jury ſworn made default, and did 
not proſecute his ſuit; or, as the caſe may happen. This is 
added to the roll, which is now returned to the court from 
which it was ſent; and the hiſtory of the cauſe, from the 
time it was carried out, is thus continued by the pyftea. 


Next follows, ſixthly, the judgment of the court upon 
what has previouſly paſſed ; both the matter of law and mat- 
ter of fact being now fully weighed and adjuſted, Judgment 


- Append. No II. 8 6. 
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may however for certain cauſes be ſſpended, or finally arreſted; 
for it cannot be entered till the next term after trial had, and 
that upon notice to the other party. So that if any defect of 
juſtice happened at the trial, by ſurprize, inadvertence, or 
miſconduct, the party may have relief in the court above, by 
obtaining a new trial; or if, notwithſtanding the iſſue of 
fact be regularly decided, it appears that the complaint was 
either not aCtionable in itſelf, or not made with ſufficient 
preciſion and accuracy, the party may ſuperſede it, by ar- 
reſting or ſtaying the judgment, 


1. Cavses of /uſpending the judgment by granting a new 
trial, are at preſent wholly extrinſic, ariſing from matter fo- 
reign to or dehors the record, Of this ſort are want of notice 
of trial; or any flagrant miſbehaviour of the party prevailing 
towards the jury, which may have influenced their verdict ; 
or any groſs miſbehaviour of the jury among N 
alſo if it appears by the judge's report, certified to the court, 
that the jury have brought in a verdict without or contrary 
to evidence, ſo that he is reaſonavly diſſatisfied therewith * ; 
or if they have given exorbitant damages; or if the judge 
himſelf has miſ- directed the jury, ſo that they found an un- 
juſtifiable verdict; for theſe, and other reaſons of the like 
kind, it is the practice of the court to award a new, or ſe- 
cond, trial. But if two juries agree in the ſame or a ſimilar 
verdict, a third trial is ſeldom awarded“: for the law will 
not readily ſuppoſe, that the verdict of any one ſubſequent 
jury can countervail the oaths of the two preceding ones (1). 


b Law of if print. 303, 4. d 6 Mod. 22. Salk. 649. 
© Comb. 357. 
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(1) If the verdict of the jury be agreeable to equity and juſtice, 
the court will not grant a new trial, though there may have been 
an error in the admiſſion of evidence or in the direction of the 
judge. 4 T. R. 468. 

And it will not be granted merely becauſe it has been diſco- 
vered after the trial, that a witneſs examined was incompetent. 
1 T. R. 717. But exceſſive damages in all caſes, except in an 
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Tux exertion of theſe ſuperintendent powers of the king's 
courts, in ſetting aſide the verdict of a jury and granting a 
new trial, on account of miſbehaviour in the jurors, is of a 
date extremely antient. There are inſtances, in the year 
books of the reigns of Edward III“, Henry IV*, and Henry 
VII, of judgments being ſtayed (even after a trial at bar) and 


new venire's awarded, becauſe the jury had eat and drank with- L 388 J 


out conſent of the judge, and becauſe the plaintiff had privately 
given a paper to a juryman before he was ſworn, And upon 
theſe the chief juſtice, Glynn, in 1655, grounded the firſt 


precedent that is reported in our books“ for granting a new | 


trial upon account of exceſſive damages given by the jury; 
apprehending with reaſon, that notorious partiality in the 
jurors was a principal ſpecies of miſbehaviour. A few years 
before, a practice took riſe in the common pleas , of grant- 
ing new trials upon the mere certificate of the judge, (un- 


e 24 Edw. III. 24. Bro. Abr. t. ver- g 14 Hen. VII. 1 Bro. Abr. t. ver- 


dite. 17. dite 18. 
fir Hen. IV. 18. Bro. Abr. t. en- d Styl. 466. 
queſts 75. i 1hid. 138. 


— 


action for adultery, are a ſufficient ground to grant a new trial. 
5 T. R. 257. 


The court will grant any number of new trials in the ſame 
action, if the jury find verdicts contrary to the eſtabliſhed law. 


A new trial may be granted on account of the miſconduct of the 


Jury, as if they have referred to chance to determine the party for 


whom the verdi& was given. But the courts will not hear any 
affida vit of ſuch conduct from the jury themſelves. 1 T. R. 11. 
It is generally ſaid, that there cannot be a new trial in penal actions 
and criminal proſecutions, when there is a verdict for the defendant. 
The principle of this being the great favour which the law 
ſhews to the liberty of the ſubject. But the rule does not extend 
to informations in the nature of ue warrants ; as the object of 
theſe is now in general to try a right and not to puniſh an offence. 
2 T. R. 484. Nor does it extend to an action upon a penal 
ſtatute, in which a verdict is given for the defendant in conſequence 
of the miſdirection of the judge. 4 T. R. 753. 
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fortified by any report of the evidence) that the verdict had 
paſſed againſt his opinion; though chief juſtice Rolle (who 
allowed of new trials in caſe of miſbehaviour, ſurprize, or 
fraud, or if the verdict was notoriouſly contrary to evidence *) 
refuſed to adopt that practice in the court of king's-bench. 
And at that time it was clearly held for law, that whatever 
matter was of force to avoid a verdict, ought to be returned 
upon the ea, and not merely ſurmiſed by the court; leſt 
poſterity ſhould wonder why a new vente was awarded, with- 
out any ſufficient reaſon appearing upon the record. But 
very early in the reign of Charles the ſecond new trials were 
granted upon affvavits®; and the former ſtrictneſs of the 
courts of law, in reſpect of new trials, having driven many 
parties into courts of equity to be relieved from oppreſſive 
verdicts, they are now more liberal in granting them : the 
maxim at. preſent adopted being this, that (in all caſes of 
moment) where juſtice is not done upon one trial, the in- 
jured party is entitled to another n. 


FoRMERLY the principal remedy, for reverſal of a verdict 
unduly given, was by writ of artaint; of which we ſhall ſpeak 
in the next chapter, and which is at leaſt as old as the in- 
ſtitution of the grand aſſiſe by Henry II“, in lieu of the Nor- 
man trial by battel. Such a ſanction was probably thought 
neceſſary, when, inſtead of appealing to providence for the 


fallible or perhaps corrupted men. Our anceſtors ſaw, that 
a jury might give an erroneous verdict ; and, if they did, 
that it ought not finally to conclude the queſtion in the firſt 
inſtance: but the remedy, which they provided, ſhews the 
ignorance and ferocity of the times, and the ſimplicity of the 
points then uſually litigated in the courts of juſtice. They 
ſuppoſed that, the law being told to the jury by the judge, 
the proof of fact muſt be always ſo clear, that, if they found 


* x Sid. 235. Styl. prat?. Reg. 310, m 1 Sid. 235. 2 Lev. 140. 
311. edit. 1657. n 4 Burr. 395. 

1. Cro. Eliz. 616. Palm. 325. ® Igſi regali inſtilutioni eleganter in- 
1 Brownl, 207. - ſerta. (Glaav. J. 2. c. 19.) 


a wrong 


deciſion of a dubious right, it was referred to the oath of 


: 
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a wrong verdict, they mult be wilfully and corruptly per- 
jured. Whereas a juror may find a juſt verdict from un- 
righteous motives, which can only be known to the great 
ſearcher of hearts : and he may, on the contrary, find a ver- 
dict very manifeſtly wrong, without any bad motive at all; 
from inexperience in buſineſs, incapacity, miſapprehenſfion, 
inattention to circumſtances, and a thouſand other innocent 
cauſes. But ſuch a remedy as this laid the injured party un- 


der an inſuperable hardſhip, by making a conviction of the 


jurors for perjury the condition of his redreſs. 


Tux judges ſaw this; and therefore very early, even upon 
writs of aſſiſe, they deviſed a great variety of diſtinctions; 
by which an attaint might be avoided, and the verdict ſet to 
rights in a more temperate and diſpaſſionate method ?. Thus 
if exceſſive damages were given, they were moderated by the 
diſcretion of the juſtices 4. And if, either in that, or in any 
other initance, juſtice was not completely done, through the 
error of either the judge or the recognitors, it was remedied 
by certificate of aſſiſe, which was neither more nor leſs than a 
iecond trial of the ſame cauſe by the ſame jury”. And, in 
mixed or perſonal actions, as treſpaſs and the like, (wherein 
no attaint originally lay) if the jury gave a wrong verdict, 
the judges did not think themſelves warranted thereby to 
pronounce an iniquitous judgment; but amended it, if poſ- 
ſible, by ſubſequent inquiries of their own; and, if that 
could not be, they referred it to another examination“. 
When afterwards attaints, by ſeveral ſtatutes, were more 
univerſally extended, the judges frequently, even for the miſ- 
behaviour of jurymen, inſtead of proſecuting the writ of at- 
taint, awarded a ſecond trial: and ſubſequent reſolutions, 
for more than a century paſt, have ſo amplified the benefit of 
this remedy, that the attaint is now as obſolete as the trial by 

Þ Bract. J. 4. tr. 5. c. 4. tiaverint, falſam faciunt pronuntiationem 3 

bid tr. 1. c. 19. 8. et ideo ſequi non debent eorum diftum, [ed 

r Jbid. tr. f. c. 6.42. F. N. B. 181. illud emendaretenentur per diligentem exa· 
2 Inſt, 415. minationem. Si autem dijudicare neſciant, 

Si juratores erraverint, et juſticiarii recurrendum erit ad majus judiciums 


ſecundum ecrum dittum judidi m prenun- Bract. I. 4. fr. 5+ c. 4 2 
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battel which it ſucceeded : and we ſhall probably ſee the re- 
vival of the one as ſoon as the revival of the other. And 
here I cannot but again admire* the wiſdom of ſuffering 
time to bring to perfection new remedies, more eaſy and be- 
ne ſicial to the ſubje& ; which, by degrees, from the expe- 
rience.and approbation of the people, ſuperſede the necef- 
ſity or deſire of uſing or continuing the old. 


Ir every verdict was final in the firſt inſtance, it would 
tend to deſtroy this valuable method of trial, and would drive 
away all cauſes of conſequence to be decided according to 
the forms of the imperial law, upon depoſitions in writ- 
ing ; which might be reviewed in a courſe of appeal. Cauſes 
of great importance, titles to land, and large queſtions of 
commercial property, come often to be tried by a jury, merely 
upon the general ifſue : where the facts are complicated and 
intricate, the evidence of great length and variety, and ſome- 
times contradicting each other; and where the nature of the 
diſpute very frequently introduces nice queſtions and ſubtil- 
ties of law. Either party may be ſurprized by a piece of 
evidence, which (had he known of it's production) he could 
have explained or anſwered ; or may be puzzled by a legal 
doubt, which a little recollection would have ſolved. In the 
hurry of a trial the ableſt judge may miſtake the law, and miſ- 
direct the jury: he may not be able ſo to ſtate and range the 
evidence as to lay it clearly before them, nor to take off the 
artful impreſſions which have been made on their minds by 
learned and experienced advocates. 'The jury are to give their 
opinion inſtanter; that is, before they ſeparate, eat, or drink. 
And under theſe circumſtances the moſt intelligent and beſt 
intentioned men may bring in a verdict, wh'ch they them- 
ſelves upon cool deliberation would wiſh to reverſe. 


NEexT to doing right, the great object in the adminiſtra- 
tion of public juſtice ſhould be to give public ſatisfaction. If 
the verdict be liable to many objections and doubts in the 


t See pag. 268. : 
5 opinion 


opinion of his counſel, or even in the opinion of by-ſtanders, 
no party would go away ſatisfied unleſs he had a proſpect of 
reviewing it. Such doubts would with him be deciſive : he 
would arraign the determination as manifeſtly unjuſt ; and 
abhor a tribunal which he imagined had done him an jnjury 
without a poſſibility of redreſs, 


GRANTING a new trial, under proper regulations, cures 
all theſe inconveniences, and at the ſame time preſerves entire 
and renders perfect that moſt excellent method of deciſion, 
which 1s the glory of the Engliſh law. A new trial is a re- 
hearing of the cauſe before another jury ; but with as little 
prejudice to either party, as if it had never been heard before. 
No advantage is taken of the former verdict on the one fide, 
or the rule of court for awarding ſuch ſecond trial on the 
other: and the ſubſequent verdict, though contrary to the 
firſt, imports no title of blame upon the former jury; 
who, had they poſſeſſed the ſame lights and advantages 
would probably have altered their own opinion. The parties 
come better informed, the counſel better prepared, the law is 
more fully underſtood, the judge is more maſter of the ſub- 
je; and nothing is now tried but the real merits of the caſe. 


A $UFFICIENT ground muſt however be laid before the 
court, to ſatisfy them that it is neceſſary to juſtice that the 
cauſe ſhould be farther conſidered. If the matter be ſuch, 
as did not or could not appear to the judge who preſided at 
niſi prius, it is diſcloſed to the court by affidavit : if it ariſes 
from what paſſed at the trial, it is taken from the judge's 
information; who uſually makes a ſpecial and minute report 
of the evidence. Counſel are heard on both ſides to impeach 


or eſtabliſh the verdict, and the court give their reaſons at | 392 ] 


large why a new examination ought or ought not to be al- 
lowed. The true import of the evidence is duly weighed, 
falſe colours are taken off, and all points of law which aroſe 


at the trial are upon full deliberation clearly explained and 
ſettled, 
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Non do the courts lend too eaſy an ear to every application 


for a review of the former verdict. They muſt be ſatisfied, 


that there are ſtrong probable grounds to ſuppoſe that the 
merits have not been fairly and fully diſcuſſed, and that tlie 
deciſion is not agreeable to the juſtice and truth of the caſe. 
A new trial is not granted, where the value is too inconſider- 
able to merit a ſecond examination. It is not granted upon 
nice and formal objections, which do not go to the real me- 
rits. It is not granted in caſes of ſtrict right or ſummum jus, 
where the rigorous exaction of extreme legal juſtice is hardly 
reconcileable to conſcience. Nor is it granted where the ſcales 
of evidence hang nearly equal: that, which leans againſt the 
former verdict, ought always very ſtrongly to preponderate, 


IN granting ſuch farther trial (which is matter of ſound 


diſcretion) the court has alſo an opportunity, which it ſel- 


dom fails to improve, of ſupplying thoſe defects in this mode 
of trial which were ſtated in the preceding chapter; by laying 


the party applying under all ſuch equitable terms, as his an- 


tagoniſt ſhall deſire and mutually offer ts comply with: ſuch 


as the diſcovery of ſome facts upon oath ; the admiſhon of 
others, not intended to be litigated; the production of deeds, 
books, and papers; the examination of witneſſes, infirm or 
going beyond ſea; and the like. And the delay and expenſe 
of this proceeding are ſo ſmall and trifling, that it ſeldom can 
be moved for to gain time or to gratify humour. 'The motion 
mult be made within the firſt four days of the next ſucceeding 
term, within which term 1t 1s uſually heard and decided. 
And it is worthy obſervation, how infinitely ſuperior to all 
others the trial by jury approves itſelf, even in the very mode 
of it's reviſion, In every other country of Europe, and in 
thoſe of our own tribunals which conform themſelves to the 


D 393 ] proceſs of the civil law, the parties are at liberty, whenever 


they pleaſe, to appeal from day to day and from court to 
court upon queſtions merely of fact; which is a perpetual 
ſource of obſtinate chicane, delay, and expenſive litigation “. 

u Not many years azo an appeal was court of ſeſſion in Scotland, in a caufe 
brought to the houſe of lords from the between Napier and Macfarlane. It 


Was 
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With us no new trial is allowed, unleſs there be à manifeſt 
miſtake, and the ſubject matter be worthy of interpoſition. 
The party who thinks himſelf aggrieved, may ſtill, if he 
pleaſes, have recourſe to his writ of attaint after judgment; 
in the courſe of the trial he may demur to the evidence, or 


tender a bill of exceptions. And, if the firſt is totally laid 


aſide, and the other two very ſeldom put in practice, it is 
becauſe long experience has ſhewn, that a motion for a ſe- 
cond trial is the ſhorteſt, cheapeſt, and moſt effectual cure 
for all imperfections in the verdict: whether they ariſe ſrom 


the miſtakes of the parties themſelves, of their counſel or 


attornies, or even of the judge or jury. 


2. ARRESTS of judgment ariſe from intrinſic cauſes, ap- 
pearing upon the face of the record. Of this kind are, firſt, 
where the declaration varies totally from the original writ; as 
where the writ is in debt or detinue, and the plaintiff declares 
in an action on the caſe for an aſſumpſit: for, the original 
writ out of chancery being the ſoundation and warrant of the 
whole proccedings in the common pleas, if the declaration 
doesnot purſue the nature of the writ, the court's authority 
totally fails. Alſo, ſecondly, where the verdict materially 
differs from the pleadings and iſſue thereon as if, in an 
action for words, it is laid in the declaration that the defend- 
ant ſaid, * the plaintiff is a bankrupt ;” and the verdict finds 


ſpecially that he ſaid, © the plaintiff will be a bankrupt.” Or, 
thirdly, if the caſe laid in the declaration is not ſufficient in 


point of law to found an action upon. And this is an inva- 


riable rule with regard to arreſts of judgment upon matter of | 294 ] 


law, “ that whatever is alleged in arreſt of judgment muſt be 
© ſuch matter, as would upon demurrer have been ſufficient 
« to overturn the action or plea.” As if, on an action for 
Lander in calling the plaintiff a Jew, the defendant denies 


was inſtituted in March 1745; and, property in an ox, adjudged to be of the 
(after many-Iterlocutory orders and ſen- value of three guineas. No pique or 
tences below, appealed from and reheard ſpirit could have made ſuch a cauſe, in 
as far as the courſe of proceedings would the court of king's bench or common 
admit) was finally determined in April, pleas, hare laſted a tenth of the time, or 


1749 : the queſticn being only on the * have coſt a twentieth part of the expenſe. - 
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the words, and iſſue is joined thereon; now, if a verdict be 


found for the plaintiff, that the words were actually ſpoken, - 


whereby the fact is eſtabliſhed, ſtill the defendant may move 
in arreſt of judgment, that to call a man a Jew is not action- 
able : and, if the court be of that opinion, the judgment 
ſhall be arreſted, and never entered for the plaintiff, But the 
rule wilt not hold e converſo, © that every thing that may be 
& alleged as cauſe of demurrer will be good in arreſt of judg- 
« ment: for if a declaration or plea omits to ſtate ſome par- 


ticular circumſtance, without proving of which, at the trial, 
it is impoſlible to ſupport the aCtion or defence, this omiſſion. 


{hall be aided by a verdict. As if, in an action of treſpaſs, the 
declaration doth not allege that the treſpaſs was committed 
on any certain day *; or if the defendant juſtifies, by preſerib- 


ing for a right of common for his cattle, and does not plead 


that his cattle were /evant and couchant on the land *; though 


either of theſe defects might be good cauſe to demur to the 


declaration or plea, yet if the adverſe party omits to take ad- 
vantage of ſuch omiſſion in due time, but takes ifſue, and 
has a verdict againſt him, theſe exceprions cannot after ver- 
dict be moved in arreſt of judgment. For the verdict aſcer- 
tains thoſe facts, which before from the inaccuracy of the 
pleadings might be dubious; fince the law will not ſuppoſe, 
that a jury under the inſpection of a judge would find a ver- 
dict for the plaintiff or defendant, unleſs he had proved thoſe 
circumſtances, without which his general allegation is defec- 
tive?, Exceptions therefore, that are moved in arreſt of 
judgment, muſt be much more material and glaring than 
ſuch as will maintain a demurrer : or, in other words, many 
inaccuracies and omiſſions, which would be fatal, if early 
obſerved, are cured by a ſubſequent verdict ; and not ſuffered, 

in the laſt ſtage of a cauſe, to unravel the whole proceedings. 
But if the thing omitted be eſſential to the action or de- 


ſence, as if the plaintiff does not merely ſtate his title in a 


defeQtive manner, but ſets forth a title that is totally defec- 
tive in Itſelf *, or if to an action of debt the defendant pleads 


vw Catth. 389. | Y 1 Mod. 292, 
* Cro, Jac, 44. 2 Salk. 365, 
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not guilty inſtead of nil debet *, *, theſe cannot be cured by a 


verdict for the plaintiff in the firſt caſe, or for the defend- 
ant in the ſecond. 


Ix, by the miſconduct or inadvertence of the pleaders, the 
iſue be joined on a fact totally immaterial, or inſufficient to 
determine the right, ſo that the court upon the finding can- 
not know for whom judgment ought to be given; as if, in an 
action on the caſe in aſump/it againſt an executor, he pleads 
that he himſelf (inſtead of the teſtator) made no ſuch pro- 
miſe b: or if, in an action of debt on bond conditioned to pay 
money on or before a certain day, the defendant pleads pay- 
ment on the day; (which iſſue, if found for the plaintiff, would 
be inconcluſive, as the money might have been paid before ) in 
theſe caſes the court will after verdict award a repleader, quod 
partes replacitent : unleſs it appears from the whole record 
that nothing material can poſſibly be pleaded in any ſhape 
whatſoever, and then a repleader would be fruitleſs . And, 
whenever a repleader is granted, the pleadings muſt begin de 
10 at that ſtage of them, whether it be the plea, replica- 
tion, or rejoinder, &'c. wherein there appears to have been 
the firſt defect, or deviation from the regular courſe . 


Ir judgment is not by ſome of theſe means arreſted within 
the firſt four days of the next term after the trial, it is then to 
be entered on the roll or record (2). Judgments are the ſen- 
tence of the law, pronounced by the court upon the matter 


2 Cro, Eliz. 778. d 4 Bur. 301, 302. 
bz Ventr. 196. | © Raym. 458. Salk. 579. 


© Stra. 994» 


K 


— 
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(2) A motion in arreſt of judgment may be made at any time 
before Judgment is actually entered up. Doug. 746. Where 
judgment is arreſted each party pays his own coſts. Coup, 407. 

If a verdi& is taken generally with entire damages, judgment 
may be arreſted if any one count in the declaration is bad ; but 
if there is a general verdi& of guilty upon an indictment conſiſting 
of ſeveral counts, and any one count is good, that is held to be 
ſufficient, Doug. 730. 
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295 PRIVATE Book III. 
contained in the record; and are of four ſorts. Firſt, where 
the facts are confeſſed by the parties, and the law determined 
by the court; as in caſe of judgment upon demurrer: ſecond- 
ly, where the law is admitted by the parties, and the ſacts 
diſputed; as in caſe of judgment on a verdict. thirdly, where 


| U 396 ] both the fact and the law ariſing thereon are admitted by the 


defendant; which is the caſe of judgments by confeſſon or 
de efault : or, laſtly, where the plaintiff is convinced that either 
fact or law, or both, are inſufficient to ſupport his action, 
and therefore abandons or withdraws his proſecution ; which 
is the caſe in judgments upon a nonſuit or retraxit. 


Tux judgment, though pronounced or awarded by the 
judges, is not their determination or ſentence, but the de- 
rmination and ſentence of the law. It is the concluſion 
that naturally and regularly follows from the premiſes of law 
and fact, which ſtand thus: againſt him, who hath rode 
over my corn, I may recover damages by law; but A hath 
rode over my corn; therefore I ſhall recover damages againſt 
A. If the major propoſition be denied, this is a demurrer in 
law: if the minor, it is then an iſſuc of fact: but if both 
be confeſſed (or determined) to be right, the concluſion or 
judgment of the court cannot but follow. Which judgraent 
pr concluſion depends not therefore on the arbitrary caprice 
of the judge, but on the ſettled and invariable principles of 
juſtice. 'The judgment, in ſhort, is the remedy preſcribed 
by law ſor the redreſs of injuries; and the fuit or action is 
the vehicle or means of adminiſtering it. What that remedy 
may be, is indeed the reſult of deliberation and ſtudy to point 
out, and therefore the ſtile of the judgment is, not that it is 
decreed or reſolved by the court, for then the judgment 
might appear to be their own; but, © it is conſidered,” con- 
fideratum eft per curiam, that the plaintiff do recover his da- 
mages, his debt, his poſſeſſion, and the like: which implies 
that the judgment is none of their own ; but the act of law, 


pronounced and declared. by the court, after due deliberation 


and inquiry. 


_ Alb 
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ALL theſe ſpecics of judgments are either inte- lacutory or 

nal. liter beutory judgments are ſuch as are given in the 
middle of a cauſe, upon ſome plea, proceeding, or default 
which is only intermediate, and does not finally determine ( or 
complete the ſuit. Of this nature are all judgments for the 
plaintiff upon pleas in abatement of the ſuit or action: in 


which it is conſidered by the court, that the defendant do [ 397 J 


anſwer over, reſpondeat ouſter ; that is, put in a more ſub- 
ſtantial plea f. It is eaſy to obſerve, that the judgment here 
given is not final, but merely interlocutory; for there are 
afterwards farther proceedings to be had, when the defend- 
ant hath put in a better anſwer. 


Bur the interlocutory judgments, moſt uſually ſpoken of, 
are thoſe incomplete judgments, whereby the right of the 
plaintiff is indeed eſtabliſhed, but the quantum of damages 
ſuſtained by him is not aſcertained : which is a matter that 
cannot be done without the intervention of a jury, As by 
the old Gothic conſtitution the cauſe was not completely 
finiſhed, till the nembda or jurors were called in © ad executio- 
« nem decretorum judicii, ad aeftimationem pretii, damni, lucri, 


« 92,” This can only happen where the plaintiff recovers; 
ſor, when judgment is given for the defendant, it is always 


complete as well as final. And this happens, in the firſt 
place, where the defendant ſuffers judgment to go againſt 
him by default, or bil dicit ; as if he puts in no plea at all 
to the plaintiff's declaration: by confeſſion or cognovit actia- 
nem, where he acknowleges the plaintiff's demand to be juſt; 

or by non ſum informatus, when the defendant's attorney de- 


clares he has no inſtructions to ſay any thing in anſwer to the 
plaintiff, or in defence of his client: which is a ſpecies of 
judgment by default. If theſe, or any of them, happen in 
actions where the ſpecific thing ſued for is recovered, as in 
actions of debt for a ſum certain, the judgment! is abſolutely 
complete. And therefore it is very uſual, in order to ſtrengthen 
a creditor's ſecurity, for the debtor to execute a warrant of 


2 Saund. 30. f | oy Stiernhook, de jure Goth, J. 1. c. 4. 
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attorney to ſome attorney named bythe creditor, empowering 


Him to confeſs a judgment by either of the ways juſt now men. 
tioned (by nihil dicit, cognovit aftionem, or non ſum informatug ) 


in an action of debt to be brought by the creditor againſt the 


debtor for the ſpecific ſum due: which judgment, when con- 


feſſed, is abſolutely complete and binding (3); provided the 
ſame (as is alſo required in all other judgments) be regularly 
dacquetted, that is, abſtracted and entered in a book, accord- 
ing to the direCtions of ſtatute 4 & 5 W. & M. c. 20. But, 
where damages are to be recovered, a jury muſt be called in 


to aſſeſs them; unleſs the defendant, to ſave charges, will 


confeſs the whole damages laid in the declaration : otherwiſe 


the entry of the judgment is, © that the plaintiff ought to re- 
« cover his damages, (indefinitely) but becauſe the court 


'* know not what damages the ſaid plaintiff hath ſuſtained, 


— 


(3) The perſon to whom this warrant of attorney is given, has 
all the benefit of a judgment and execution againſt the debtor's 
perſon and property, without being delayed by any intermediate 


proceſs, as in the caſe of a regular ſuit. It is frequently given by 


a perſon arreſted upon condition of his diſcharge, and that longer 
time ſhall be allowed him for the payment of the debt, or that 
ſome other indulgence ſhall be ſhewn him. But to prevent per- 
ſons in this ſituation from being impoſed upon, no warrant of at- 
torney to confeſs a judgment, given by a perſon arreſted upon 
meſne proceſs, ſhall be of any force, unlefs ſome attorney be 
preſent on behalf of the perſon in cuſtody, who ſhall explain the 
nature of the warrant, and ſubſcribe his name as a witneſs to it, 
1 Cromp. Prac. 316. 


If a warrant of attorney to als a judgment is given uncon- 
ditionally, or without delay of execution, judgment may be ſigned 
and execution may be taken out upon the ſame day it is given; 
and thus a debtor may give one creditor a preference to another, 
who has obtained judgment after a long litigation. 5 T. R. 235. 


But if judgment is not entered within a year, the plaintiff muſt 
move the court for leave to enter up judgment upon an affidavit, 
ſtating, that the warrant has been duly executed, that the debt is 


unſatisfied, and that the party was living a ſhort time before, 
l Cromp, Prac. 316, 


_ 


« therefore 


re 
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« therefore the ſheriff is commanded, that by the oaths of 


« twelve honeſt and lawful men he inquire into the ſaid da- 
« mages, and return ſuch inquiſition into court.” This pro- 
ceſs is called a writ of inquiry: in the execution of which the 
ſheriff fits as judge, and tries by a jury, ſubject to nearly the 
ſame law and conditions as the trial by jury at / privs, what 
damages the plaintiff hath really ſuſtained ; and when their 
verdict is given, which mult aſſeſs ſome damages, the ſheriff 
returns the inquiſition, which is entered upon the roll in 
manner of a po9/iea ; and thereupon it is conſidered, that the 


plaintiff do reeover the exact ſum of the damages fo aſſeſſed. 


In like manner, when a demurrer 1s determined for the plaintiff 
upon an action wherein damages are recovered, the judgment 
is alſo incomplete, without the aid of a writ of inquiry (4). 


Fial. judgments are ſuch as at once put an end to the 
action, by declaring that the plaintiff has either entitled 
himſelf, or has not, to recover the remedy he ſues for. In 


* 


— 


(4) It has been ſaid, by C. J. Wilmot, that “' this is an in- 
« queſt of office to inform the conſcience of the court, who, if they 
« pleaſe, may themſelves aſſeſs the damages.” 3 Wi. 6z. 
Hence a practice is now eſtabliſhed in the courts of king's bench 
and common pleas, in actions where judgment is recovered by de- 
fault upon a bill of exchange or a promiſlory note, to refer it to the 
maſter or prothonotary to aſcertain what 1s due for principal, 
intereſt, and coſts, whoſe report ſuperſedes the neceſſity of a writ 
of inquiry. 4 T. R. 275. H. Bl. 541. In caſes of difficulty and 
importance, the court will give leave to bave the writ of inquiry 
executed before a judge at fittings or n//# prius; and then the 
Judge acts only as an aſſiſtant to the ſheriff, The number of the 
jurors ſworn upon this inqueſt need not be confined to twelve; for 
when a writ of inquiry was executed at the bar of the court of king”s 
bench, in an action of ſcandalum magnatum, brought by the duke of 
York (afterwards James the ſecond) againſt Titus Oates, who 
had called him a traitor ; fifteen were ſworn upon the jury, who 
gave all the damages laid in the declaration, viz,100,0004, In that 


. caſe the ſheriffs of Middleſex fat in court covered at the table be- 


low the judges. 3 St, Tr. 987. 
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which caſe, if the judgment be for the plaintiff, it is alſo con- 
ſidered that the defendant be either amerced, for his wilful 


delay of juſtice in not immediately obeying the king's writ 
by rendering the plaintiff his due“; or be taken up, capiatur, 


till he pays a fine to the king for the public miſdemeſnorwhich 
is coupled with the private injury, in all caſes of force |, of 


falſhood in denying his own deed k or unjuſtly claiming pro- 
perty in replevin, or of contempt by diſobeying the com- 
mand of the king's writ or the expreſs prohibition of any ſta» 
tute l. But now in caſe of treſpaſs, ejectment, aſſault, and 
falſe impriſonment, it is provided by the ſtatute 5 & GW. & 


[ 399 7 M. c. 12. that no writ of capias ſhall iſſue for this fine, nor 


any fine be paid; but the plaintiff ſhall pay Gs. 8 d. to the 
proper officer, and be allowed it againſt the defendant among 
his other coſts. And therefore upon ſuch judgments in the 


common pleas they uſed to enter that the fine was remitted, 
and now in both courts they take no notice of any fine or 


'capias at all n. But if judgment be for the defendant, then 


in caſe of fraud and deceit to the court, or malicious or vex- 
atious ſuits, the plaintiff may alſo be fined e; but in moſt 
caſes it is only conſidered, that he and his pledges of proſe- 
cuting be (nominally) amerced for his falſe claim, pro falſo 


clamore ſuo, and that the defendant may go thereof without 


a day, eat inde ſine die, that is, without any farther continu- 


ance or adjournment; the king's writ, commanding his at- 


tendance, being now fully ſatisfied, and his innocence pub- 
licly « cleared . 


Tnus much for judgments ; to which coſts are a neceſſary 


apperidage 3 ; it being now as well the maxim of ours as of the 


civil law, that „ vius victori in expenſis condemnandus eff? :“ 


though the common law did not profeſſedly allow any, the 


b 8 Rep. 40. 61. 13 Rep. 60. 

1'8 Rep. 59. 11 Rep. 43. 5 5 Mod. m Saik. 54. Carth. 390. 
235. See append. No II. 8 4. n 8 Rep. 59, 6c. 

* F. N. B. 121. Co. Litt. 131. © Appendix, No III. & 6, 


$ Rep. 60. 1 Roll. Abr. 219. Lill. P Cad. 3. 1. 13. 


Entr. 379. C. B. Hil. 4 Ann. rot. 430. 
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amercement of the vanquiſhed party being his only puniſh= 
ment. The firſt ſtatute which gave coſts, eo nomine, to the 
demandant in a real action was the ftatute of Glouceſter 
6 Edw. I. c. 1. as did the ſtatute of Marlbridge 52 Hen. III. 
c. b. to the defendant in one particular caſe, relative to ward- 
ſhip in chivalry ; though in reality coſts were always conſi- 
dered and included in the quantum of damages, in ſuch actions 
where damages are given; and even now, coſts for the 
plaintiff are always entered on the roll as increaſe of damages 
by the court a. But, becauſe thoſe damages were frequently 
inadequate to the plaintiff's expenſes, the ſtatute of Glouceſter. 
orders coſts to be alſo added; and farther directs, that the 
ſame rule ſhall hold place in all caſes where the party is to re- 
cover damages. And therefore in ſuch actions where no da- 
mages were then recoverable (as in quare impedit, in which da- 


mages were not given till the ſtatute of Weſtm. 2. 13 Edw. I.) L 400 ] 


no coſts are now allowed”; unleſs they have been expreſsly 
given by ſome ſubſequent ſtatute. The ſtatute 3 Hen. VII. 
c. 10. was the firſt which allowed any coſts on a writ of error, 
Bat no coſts were allowed the defendant in any ſhape, till the 
ſtatutes 23 Hen. VIII. c. 15. 4 Jac. I. c. 3. 8 & 9g W. III. 
c. 11. and 4 & 5 Ann. c. 16. which very equitably gave the 
defendant, if he prevailed, the ſame coſts as the plaintiff 
would have had, in caſe he had recovered. Theſe coſts on 
both ſides are taxed and moderated by the prothonotary, or 
other proper officer of the court. 


Tux king (and any perſon ſuing to his uſe *) ſhall neither 


pay nor receive coſts; for, beſides that he is not included 
under the general words of theſe ſtatutes, as it is his preroga- 
tive not to pay them to a ſubject, ſo it is beneath his dignity 
to receive them. And it ſeems reaſonable to ſuppoſe, that 
the queen-conſort participates of the ſame privilege ; for, 
in actions brought by her, ſhe was not at the common law 
obliged to find pledges of proſecution, nor could be amerced 


in caſe there was judgment againſt her:. In two other cafes 


q Append. No II. & 4. Stat. 24 Hen. VIII. c. 8. 
10 Rep. 116. t F. N. B. 101. Co. Litt. 133. 
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an exemption alſo lies from paying coſts. Executors and ad- 
miniſtrators, when ſuing in the right of the deceaſed, ſhall Pay 


none: for the ſtatute 23 Hen, VIII. c. 15. doth not give 


coſts to defendants, unleſs where the action ſuppoſeth the 
contract to be made with, or the wrong to be done to, the 
plaintiff himſelf (5). And paupers, that is ſuch as will ſwear 
theraſelves not worth five pounds, are, by ſtatute 11 Hen. 
VII. c. 12. to have original writs and /i:dpoenas gratis, aud 
counſel and attorney aſſigned them without fee; and are ex- 
cuſed from paying coſts, when plaintiffs, by the ſtatute 23 Hen. 
VIII. c. 15. but ſhall ſuffer other puniſhment at the diſcretion 
of the judges. And it was formerly uſual to give ſuch pay- 
pers, if nonſuited, their election either to be whipped or pay 
their coſts*; though that practice is now diſuſed *. It ſeems 


L 401. ] however agreed, that a pauper may recover coſts, though 


he pays none; for the counſel and clerks are bound to give 
their = IA him, but not to his antagoniſts”. To prevent 
alſo trifling and malicious actions, for words, for aſſault and 
battery, and for treſpaſs, it is enacted by ſtatutes 43 Eliz. 

. 6. (6) 21 Jac. I. c. 16. and 22 & 23 Car. II. c. 9. 5 136. 


, Þ Cro. Jac. 229. 1 Vent. 92. x Salk. 506. 
Sid. 261, 7 Mod. 114. y 1 Equ. Caſ. abr. 12 5. 


— — tt, 
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(5) If executors ſue as executors for money paid to their ufe 


after the teſtator's death, they ſhall pay coſts. 5 T. R. 234. 


When executors and adminiſtrators are defendants, they pay coſts, 
like other perſons. 2 Cromp. Prac. 476. 


(6) The 43 Eliz. c. 6. enacts, that where the plaintiff in any per- 


ſonal action, except far any title or intereſt in lands, or for a bat- 
tery, recovers leſs than 40s. he ſhall have no more colts than da- 
mages, if the judge certifies that the debt or damages were under 
40s. But if the judge does not grant ſuch a certificate to the de- 
fendant, the plaintiff recovers full coſts. Actions of treſpaſs vi et 
armis, as for beating a dog, are within the ſtatute. - 3 T. KR. 38. 
The certificate under this ſtatute may be granted after the trial. 
This certificate is to reſtrain the coſts; but a certificate 


under the 22 & 23 Car. II. c. 9, is given in favour of the 


plaintiff to extend them from a ſum under 40 3. to full coſts. If 
the defendant juſtifies the battery, the plaintiff ſhall have full cyſts 
without 


—, =: Wc OE ras 
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that, where the jury who try any of theſe actions ſhall give 
leſs damages than 409, the plaintiff ſhall be allowed no more 
colts than damages, unleſs the judge before whom the cauſe 
is tried ſhall certify under his hand on the back of the re- 

cord, that an actual battery (and not an aſſault only) was 
proved, or that in treſpaſs the freehold or title of the land 
came chiefly in queſtion. Alſo by ſtatute 4 & 5 W. & M. 
c. 23. and 8 & 9 W. III. c. 11. if the treſpaſs were com- 


mitted in hunting or ſporting by an inferior tradeſman, or N 


it appear to be wilfully and maliciouſly committed, the 
plaintiff ſhall have full coſts z, though his damages as aſſeſſed 
by the jury amount to leſs than 4o 5. 


AFTER judgment is entered, execution will immediately fol- 
low, unleſs the party condemned thinks hiraſelf unjuſtly ag- 
grieved by any of theſe proceedings; and then he has his re- 
"medy to reverſe them by ſeveral writs in the nature of appeals, 
which we ſhall conſider in the ſucceeding chapter. 


Z See pag. 214, 215. 


— 


— 


without the judge's certificate, though the damages are under 
405.3 for it is held the admiſſion of the defendant precludes the ne- 
ceſſity of the certificate. But a juſtification of the aſſault only 
will not be ſufficient for this purpoſe ; for the judge mult certify 
an actual battery. 3 T. R. 391. This certificate muſt be granted 
at the trial. 2 Cromp. Prac. 455. 

In declarations for aſſault and battery, there is ſometimes a count 
for tearing the plaintiff's cloaths ; and if this is ſtated as a ſub- 
ſtantiye injury, and the jury find it to have been ſuch, and not 
to have happened in conſequence of the beating, the plaintiff 
will be entitled to full coſts (1 T. R. 656.) ; unleſs the judge 
ſhould aſſiſt the defendant under the 43 Eliz. c. 6. So in a treſ- 


paſs upon land, the carrying away or a/þortavit of any r 


pendent perſonal property will entitle the plaintiff to full coſts, 
unleſs the aſportation, as by digging and carrying away turves, 
is a mode or qualification of the "AN upon the land, —_— 
750. | 
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CHAPTER THE TWENTY-FAFTH. 


or PROCEEDINGS, in Tus 


NATURE OF APPEALS, 


* ROCEEDIN CS, in the nature of appeals from the 


-& procecdings of the Ling's courts of law, are of various 
kinds: according to the ſubject matter in which they arg 


concerned. 'They are principally four. 


I. A wrIT of attaint: which lieth to inquire whether a 


Jury of twelve men gave a falſe verdict *; that ſo the judg- 
ment following thereupon may be reverſed; and this mult 
be brought in the lifetime of him for whom the verdict was 
given, and of two at leaſt of the jurors who gave it. This 
lay at the common law, only upon writs of afſiſe ; and 
ſeems to have been co-eval with that inſtitution by king 
Henry II. at the inſtance of his chief juſtice Glanvil ; being 
probably meant as a check upon the vaſt power then repoſed 
in the recognitors of aſſiſe, of finding a verdict according to 


their own perſonal knowlege, without the examination of 


witneſſes. And even here it extended no farther than to ſuch 
C 403 ] inſtances, where the iſſue was joined upon the very point of 


affiſe (the heirſhip, diſſeiſin, &'c. } and not on any collateral 


matter; as villenage, baſtardy, or any other difputed fact. 
In theſe cafes the /e was ſaid to be turned into an ingugſt or 
jury, Calſiſa vertitur in juratam ) or that the aſſiſe ſhould be 


taken in modum juratae et non in modum afſiſae ; that is, that 
a Fihch. L. 484. 


the 


attaint lies on a falſe verdict given upon the mere right, ei- 
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the iſſue ſhould be tried by a common jury or inqueſt, and 
not by recognitors of aſliſe ® : and then I apprehend that no 
attaint lay againſt the inqueſt or jury that determined ſuch 
collateral iflue ©. Neither do I find any mention made by 
our antient writers, of ſuch a proceſs obtaining after the trial 
by inqueſt or jury, in the old Norman or feodal actions pro- 
ſecuted by writ of entry. Nor did any attgint lie in treſpaſs, 
debt, or other action perſonal, by the old common law: be- 
cauſe thoſe were always determined by common inqueſts or 
juries 4. At length the ſtatute of Weſtm. 1. 3 Edw. I, 
c. 38. allowed an attaint to be ſued upon ngqueſts, as well as 
aſſes, which were taken upon any plea of land or of freehold. 
But this was at the king's diſcretion, and is ſo underſtood 
by the author of Fleta , a writer contemporary with the ſta- 
tute; though fir Edward Coke f ſeems to hold a different 
opinion. Other ſubſequent ſtatutes® introduced the ſame re- 
medy in all pleas of cp, and the ſtatute 34 Edw. III. 
c. 7. extended it to all pleas whatſoever, perſonal as well as 
real; except only the writ of right, in ſuch caſes where the 
miſe or iſſue is joined on the mere right, and not on any col- 
lateral queſtion. For, though the attaint ſeems to have been 
generally allowed in the reign of Henry the ſecond h, at the 
firſt introduction of the grand aſliſe, (which at that time 
might conſiſt of only twelve recognitors, in caſe they were all 
unanimous) yet ſubſequent authorities have holden, that no 


ther at common law or by ſtatute z becauſe that is determin- 


ed by the grand aſſiſe, appealed to by the party himſelf, and 
now conſiſting of fxteen jurors. i. 


Taz jury who are to try this falſe verdict muſt be twenty 
four, and are called the grand jury; for the law wills not 


b Bract. J. 4. tr. 1. c. 34. 62, 3, f 2 Init. 230. 237. 5 
fo tr. 3. c. 17. te. 5. c. 4. 51, 2. 8 Stat. 1 Edw. III. 8 
Flet. I. 5. c. 22. $8, Co. Entr. 61. . 5 Edw. III. c. 7. 28 Edw. III. c. 3, 
Booth. 213. | d See pag. 389. 
e Bract. 4. 1. 34. 2. Flet. ibid. i Braft, 290. Fle'. 5. 22. 7. Britt, 
4 Yearb. 23 Edw. III 25. 17 Aj. 243. L. 12 Hen. VI. 6. Ero. abr, t. 
pl. 15. Flet. 5. 22. 16. atteint. 42. 1 Roll. Ar. 280. 
J. 5. c. 22. 88 & 16. 


that 
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that the oath of one jury of twelve men ſhould be attainted or 
ſet 112 by an equal number, nor by leſs indeed than double 
the former k. If the matter in diſpute be of forty pounds va- 
lue in perſonals, or of forty ſhillings a year in lands and te- 
nements, then by ſtatute 15 Hen. VI. c. 5. each grand juror 
muſt have freehold to the annual value of twenty pounds. 
And he that brings the attaint can give no other evidence to 
the grand jury, than what was originally given to the petit, 
For as their verdict is now trying, and the queſtion is whe- 
ther or no they did right upon the evidence that appeared to 
them, the law adjudged it the higheſt abſurdity to produce 
any ſubſequent proof upon ſuch trial, and to condemn the 
prior juriſdiction for not believing evidence which they ne- 
ver knew. But thoſe againſt whom it is brought are allow. 
ed, in aſſirmance of the firſt verdict, to produce new matter': 
becauſe the petit jury may have formed their verdict upon 
evidence of their own knowlege, which never appeared in 
court. If the grand jury found the verdict a falſe one, the 
judgment by the common law was, that the jurors ſhould 
loſe their liberam legem and become for ever infamous; ſhould 
forfeit their goods and the profits of their lands; ſhould 
themſelves be impriſoned, and their wives and children 
thrown out of doors ; ſhould have their houſes raſed, their 
trees extirpated, and their meadows ploughed ; and that the 
Plaintiff ſhould be reſtored to all that he loſt by reaſon of the 
unjuſt verdict. But as the ſeverity of this puniſhment had 
it's uſual effect, in preventing the law from being executed, 
therefore by the ſtatute 11 Hen. VII. c. 24. revived by 
23 Hen. VIII. c. 3. and made perpetual by 13 Eliz. c. 25. 
an attaint is allowed to be brought after the death of the 
party, and a more moderate puniſhment was inflicted upon 
attainted jurors; viz. perpetual infamy, and, if the cauſe of 
action were above 40 value, a forfeiture of 20 apiece 
by the jurors; or, if under 40% then 5 / apiece; to be di- 
vided between the king and the party injured. So that a man 
may now bring an attaint either upon the ſtatute or at com- 
x Bract. I. 4. tr. f. c. * 81. Finch, L. 486. 
Flet. J. 5. c. 22. 87. | 

| | mon 
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mon law, at his election n; and in both of them may reverſe 
the former judgment. But the practice of ſetting aſide ver- 
dicts upon motion, and granting ew trialt, has ſo ſuperſed- 
ed the uſe of both ſorts of attaints, that I have obſerved yery 
few inſtances of an attaint in our books, later than the ſix- 
teenth century". By the old Gothic conſtitution indeed, no 
certificate of a judge was allowed, in matters of evidence, to 
countervail the oath of the jury: but their verdict, however 
erroneous, was abſolutely final and concluſive. Yet there 
was a proceeding, from whence our attaint may be derived. 
If, upon a lawful trial before a ſuperior tribunal, the jury 
were found to have given a falſe verdict, they were fined, and 
rendered infamous for the future“. 
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II. Tux writ of deceit, or action on the caſe in nature of 
it, may be brought in the court of common pleas, to reverſe 
2 judgment there had by fraud or colluſion in a real action, 
whereby lands and tenements have been recovered to the 
prejudice of him that hath right. But of this enough hath 
been obſerved in a former chapter ?. 
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HI. An audita querela is where a defendant, againſt whom 
judgment is recovered, and who is therefore in danger of 
execution, or perhaps actually in execution, may be relieved [ 4061 
upon good matter of diſcharge, which has happened ſince 
the judgment : as if the plaintiff hath given him a general g 
releaſe; or if the defendant hath paid the debt to the plain- 
uf, without procuring ſatisfaction to be entered on the re- 
cord. In theſe and the like caſes, wherein the defendant hath 
good matter to plead, but hath had no opportunity of plead- 
ing it, (either at the beginning of the ſuit, or puis darrein 
continuance, which, as was ſhewn in a former chapter 1, 1, muſt 
always be before judgment) an audita guerela lies, in the na- 
ture of a bill in equity, to be relieved againſt the oppreſſion 
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m 3 Inſt. 164. & tur in bonis, de cactero perjuri et inteſ- 
n Cro. Eliz, 309. Cro. Jac. 90. ct ;abiles.” Stiernhook de 6 co Goths 
0« Si tamen evidenti argumente fal- d. 1. c. 4. 

« ſum juraſſe convincantur ( id quod ſupe- p See pag. 165. 

* riusjudicium cognoſcered:bet ) multtan - q See page 310, 
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of the plaintiff. It is a writ directed to the court, ſtating 
that the complaint of the defendant hath been heard, audita 
querela defendentis, and then ſetting out the matter of the 
complaint, it at length enjoins the court to call the parties 
before them, and, having heard their allegations and proofs, 
to cauſe juſtice to be done between them“. It alſo lies for 
bail, when judgment is obtained againſt them by ſcire facias to 
anſwer the debt of their principal, and it happens afterwards 
that the original judgment againſt their principal is reverſed ; 
for here the bail, after judgment had againſt them, have no op- 
portunity to plead this ſpecial matter, and therefore they ſhall 
have redreſs by audiza querela i; which is a writ of a moſt re- 
medial nature, and ſeems to have been invented, leſt in any 
caſe there ſhould be an oppreſſive defect of juſtice, where a 
party, who hath a good defence, is too late to make it in the 
ordinary forms of law. But the indulgence now ſhewn by 
the courts in granting a ſummary relief upon motion, in 
caſes of ſuch evident oppreſſion *, has almoſt rendered 
uſeleſs the writ of audita querela, and driven it quite out of 
practice. : | 


IV. Bor, fourthly, the principal method of redreſs for 
erroneous judgments in the king's courts of record, is by 
. writ of error to ſome ſuperior court, of appeal. 
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[ 407 ] A wrt of error? lies for ſome ſuppoſed miſtake in the 
proceedings of a court of record ; for, to amend errors in a 
| baſe court, not of record, a writ of falſe judgment lies v. The 
writ of error only lies upon matter of lat ariſing upon the 
Face of the proccedings; ſo that no evidence is required 
to ſubſtantiate or ſupport it: there being no method of re- 
verſing an error in the determination of fas, but by an 
attaint, or a new trial, to correct the miſtakes of the former 
verdict. | | 
 ForwMERLyY the ſuitors were much perplexed by writs of 
error brought upon very flight and trivial grounds, as mil- 
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r Finch. L. 438. F. N. B. 102. t Append N III. 8 6. 
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ſpellings and other miſtakes of the clerks, all which might 

be amended at the common law, while all the proceedings 

were in paper”; for they were then conſidered as only in Feri, 

and therefore ſubject to the control of the courts. But, when 

once the record was made up, it was formerly held, that by 

the common law no amendment could be permitted, unlefs 
within the very term in which the judicial act ſo recorded was 
done: for during the term the record is in the breaſt of the 
court; but afterwards it admitted of no alteration*. But now 
the courts are become more liberal z and, where jaſtice re- 
quires it, will allow of amendments at any time while the 
ſuit is depending, notwithſtanding the record be made up, and 
the term be paſt, For they at preſent conſider the proceed- 
ings as in Feri, till judgment is given; and therefore that, 
till then, they have power to permit amendments by the com- 
mon law: but when judgment is once given and enrolled, 
no amendment is permitted in any ſubſequent term y. Mif- 
takes are alſo effectually helped by the ſtatutes of amendment 
and jesfails: ſo called, becauſe when a pleader perceives any 
ſlip in the form of his proceedings, and acknowleges ſuch 
error ( jeo faile ) he is at liberty by thoſe ſtatutes to amend it; 
which amendment is ſeldom actually made, but the benefit 
of the acts is attained by the court's overlooking the excep- 
tion: . Theſe ſtatutes are many in number, and the proviſions 
in them too minute to be here taken notice of, otherwiſe that 
by referring to the ſtatutes themielves* ; by which all trifling 
exceptions are ſo thoroughly guarded againſt, that writs of 
error cannot now be maintained, but for ſome material mif- 
take aſſigned. 


Tr1s is at preſent the general doctrine of amendments; 
and it's riſe and hiſtory are ſomewhat curious. In the early 
ages of our juriſprudence, when all pleadings were ore tenus, 


W 4 Burr 1099. 

x Co. Litt. 260. 

Stat. 11 Hen. IV. c. z. 

2 Stra. 1011. 

2 Stat. 14 Edw. III. c. 6. 9 Hen. V. 
c. 4. 4 Hen. VI. c. 3. 8 Hen. VI. c. 12. 


Vol. III. G g 


c. 20. 5 Geo. I. c. 13. 


& 15. 32 Hen. VIII. c. 30. 18 Eliz. 
c. 14. 21 Jac. I. c. 13. 16&17 Car. II. 
c. 3, (tiled in 1 Ventr. 100. an omni - 
potent act) 4 & 5 Ann. c. 16. 9 Ann. 
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if a ſlip was perceived and objected to by the oppoſite party 
or the court, the pleader inſtantly acknowleged-his error and 
rectified his plea; which gave occaſion to that length of dia- 
logue reported in the antient year-books. So liberal were 
then the ſentiments of the crown as well as the judges, that 
in the ſtatute of Wales, made at Rothelan, 12 Edw. I. the 
pleadings are directed to be carried on in that principality, 
e ſine calumpnia verborum, non obſervata illa dura conſuetudine, 
« qu cadit a ſyllaba cadit a tota cauſa.” The judgments were 
entered up immediately by the clerks and officers of the court; 
and, if any miſ- entry was made, it was reQtified by the mi- 
nutes, or by the remembrance of the court itſelf. 


Warn the treatiſe by Britton was publiſhed, in the name 
and by authority of the king, (probably about the 13 Edw.1. 
becauſe the laſt ſtatutes therein referred to are thoſe of Win- 
cheſter and Weſtminſter the ſecond) a check ſeems intended 
to be given to the unwarrantable practices of ſome judges, 
who had made falſe entries on the rolls to cover their own 
miſbehaviour, and had taken upon them by amendments and 
raſures to falſity their own records. The king therefore de- 
clares® that “although we have granted to our juſtices to 
«© make record of pleas pleaded before them, yet we will not 
« that their own record ſhould be a warranty for their own 
« wrong, nor that they may raſe their rolls, nor amend them, 
% nor record them contrary to their original enrolment.” 
The whole of which, taken together, amounts to this, that 
a record ſurreptitiouſly or erroneouſly made up, to ſtifle or 
pervert the truth, ſhould not be a ſanction for error; and 
that a record, originally made up according to the truth of 
the caſe, ſhould not afterwards by any private raſure o! 
amendment be altered to any ſiniſter purpoſe, 


Bur when afterwards king Edward, on his return from 
his French dominions in the ſeventeenth year of his reign, 
after upwards of three Fears abſence, found it neceſſary (or 
convenient, in order to repleniſh his exchequer) to proſecute 


2 Brit. rem. 29 Te 


his 


Ch. 25. 
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his judges for their corruption and other mal- practices, the 


perverſion of judgments and other manifold errors e, ocea- 


ſioned by their eraſing and altering records, were among the 
cauſes aſſigned for the heavy puniſhments inflicted upon al- 
moſt all the king's juſtices, even the moſt able and upright d. 
The ſeverity of which proceedings ſcems ſo to have alarmed 
the ſucceeding judges, that, through a fear of being ſaid to 


do wrong, they heſitated at doing what was right. 


As it 


was ſo hazardous to alter a record duly made up, even from 
compaſſionate motives, (as happened in Hengham's caſe, 


© Fudicia perwerterunt, et in aliis er- 
raverunt (Matth. Weſt. A. D. 1289.) 

d Among the other judge, fir Ralph 
Hengham chief juſtice of the king's 
bench is ſaid to have been fined 7000 
marks, fir Adam Stratton chief baron 
of the exchequer 34000 marks, and 
Thomas Wayland chief juſtice of the 
common ple:s to have been attainted of 
felony, and to have abjured the realm, 
with a forfeiture of all his eſtates; the 
whole amount of the forfeitures. being 
upwards of 100000 marks, or 72000 
pounds. (3 Pryn. Rec. 401, 402.) An 
incredible ſum in thoſe days, before pa- 
per credit was in uſe, and when the an- 
nual ſ-lary of a chief juſtice was only 
ſixty marks. Clarſ. 6 Edw. I. m. 6. 
Dugd. chron. ſer. 26.) The charge 
againſt fir Ralph Hengham (a very 
learned judge, to whom we are obliged 
for two excellent treatiſes of practice) 
was only, according to a tradition tht 
was current in Richard the third's time, 
(Year-book, M. 2 Ric. III. 10) his al- 
tering out of mere compaſſion a fine, 
which was ſet upon a very poor man, 
from 13s. 4d. to 6s. Sd., for which he 
was fined $00 ma ks; a more probable 
ſum than 7000, It is true, the book 
calls the Judge ſo puniſhed Ingham and 
not Henglam: but I find nojudye of the 
nameof Ingham in Dugdale's Series ; and 
fir Edward Coke (4 Inſt. 255.) and fir 


Gg 2 


MatthewHale (1. C 646.) underſtand 
it o have been the chief juſtice. And 
certainly his offence ' whatever it was) 
was nothing very atrocious or diſgraceful: 
for though removed from the king's 
bench at this time {together with the 
reſt of the j.:dges) we find him about 
eleven years afterwards one of the juſtices 
in eyre for the general perambulation of 
the foreſts; ¶ Rot. perambul. foreſt. in 
turri Lend. 29 Ecw. J. m. 8.) and the 
next year made chief juſtice of the com - 
mon pleas, Pat. 29 Edu. I m. 7. 
Dugd. chren. ſer. 32.) in which office 
he continued till his death in 2 Edw. II. 
( Clauſ. 1 Edw. IT. m.19. Pat. 2Edev. II. 
p- 1. m.9. Dugd. 24. Selden pref. to 
Hengham.) There is an appendix to 
this tradition, remembered by juſtice 
Southcote in the reign of queen Eliza 
beth; (3 Inſt. 72. 4 Inſt. 255.) that 
with this fine of chie* juſtice Hengham 
a clock houſe was built at Weſtminſter, 
and furniſhed with a clock, to be heard 
into Weſtminſter-hall. Upon which 
ſtory I ſhall only remark, that (what. 
ever early inſtances may be found of the 
priva'e exertion of mechanical genius, 
in conſtructing horological ma:hines) 
ciocks came not into common uſe till an 
hundred vears afterwards, about the end 
of the ſourteenth century. ¶ En yclepedie. 
tit. bor/cge. 6 Rym. Fd. 590. Der- 
ham's Artif, Clockmaker. 91. 
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which in ſtrictneſs was certainly indefenſible) they reſolved 
Not to touch a record any more ; but held that even palpable 
errors, when enrolled and the term at an end, were too ſacred 
to be reCtified or called in queſtion : and, becauſe Britton 
had forbidden all criminal and clandeſtine alterations, to 
make a record ſpeak a falſity, they conceived that they 
might not judicially and publicly amend it, to make it 
agreeable to truth, In Edward the third's time indeed, 
they once ventured (upon the certificate of the juſtice in 
eyre) to eſtreat a larger fine than had been recorded by the 
clerk of the court below ©: but, inſtead of amending the 
clerk's erroneous record, they made a ſecond enrolment of 
what the juſtice had declared ore tenus; and left it to be 
ſettled by poſterity in which of the two rolls that abſolute 
verity reſides, which every record is ſaid to import in itſelf . 
And, in the reign of Richard the ſecond, there are inſtancess 
of their refuſing to amend the moſt palpable errors and miſ- 
entries, unleſs by the authority of parliament, 


To this real ſullenneſs, but affected timidity of the judges, 
ſuch a narrowneſs of thinking was added, that every flip 
(even of a ſyllable or a letter h) was now held to be fatal to 


[ 4121 7 the pleader, and overturned his client's cauſe i, If they durſt 


not, or would not, ſet right mere formal miſtakes at any 
time, upon equitable terms and conditions, they at leaſt 
ſhould have held, that trifling objections were at all times 
inadmiſſible ; and that more ſolid exceptions in point of form 
came too late when the merits had been tried. They might 
through a decent degree of tenderneſs, have excuſed them- 
ſelves from amending in criminal, and eſpecially in capital, 
caſes. 'They needed not have granted an amendment, where 
it would work an injuſtice to either party; or where he could 
not be put in as good a condition, as if his adverſary had 


e x1 Hal. P. C. 647. i In thoſe days it was ſtrictly true, 
f x Leon. 183. Co. Litt. 117. See what Ruggle (in his ignoramus has hu- 
Page 331. morouſly applied to more modern plead- 
- 8 1 Hal. P. C. 648. | ings) * in noſtra lege unum comma ever- 
d Stat. 14 EAw. III. c. 6. 6% tit tetum placitum. 
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made no miſtake. And, if it was feared that an amendment 
after trial might ſubject the jury to an attaint, how eaſy was 
it to make waiving the attaint the condition of allowing the 
amendment! And yet theſe were among the abſurd reaſons 
alleged for never ſuffering amendments at all * ! 


THE precedents then ſet were afterwards moſt religiouſly 
followed !, to the great obſtruction of juſtice, and ruin of 
the ſuitors; who have formerly ſuffered as much by this 
ſcrupulous obſtinacy and literal ſtrictneſs of the courts, as 
they could have done even by their iniquity. After verdicts 
and judgments upon the merits, they were frequently re- 
verſed for ſlips of the pen or miſ- ſpellings: and juſtice was 
perpetually intangled in a net of mere technical jargon. The 
legiſlature hath therefore been forced to interpoſe, by no lefs 
than twelve ſtatutes, to remedy theſe opprobrious niceties : 
and it's endeavours have been of late ſo well ſeconded by 
judges of a more liberal caſt, that this unſeemly degree of 
ſtrictneſs is almoſt entirely eradicated ; and will probably 
in a few years be no more remembered, than the learning 
of effoins and defaults, or the counterpleas of voucher, are 
at preſent. But, to return to our writs of error, | 


Ir a writ of error be brought to reverſe any judgment of [ 4100 ] 


an inferior court of record, where the damages are leſs than 
ten pounds or, if it is brought to reverſe the judgment of 
any ſuperior court after verdict, he that brings the writ, or 
that is plaintiff in error, muſt (except in ſome peculiar caſes) 
find ſubſtantial pledges of proſecution, or bail n: to prevent 
delays by frivolous pretences to appeal; and for ſecuring 
payment of coſts and damages, which are now payable by 
the vanquiſhed party in all, except a ſew particular, in- 
ſtances, by virtue of the ſeveral ſtatutes recited in the 
margin“, 
« Awxrrr of error lies from the inferior courts of record ip 
England into the king's bench e, and not into the common 


k Styl. 207. III. c. 70. 
13 Rep. 156, Ec. 3 Hen. VII. c. 10. 13 Car. II. e. 2. 


m Stat. 3 Jac. I. c. 8. 13 Car. II. 8&9 W. III. c. 11.4 and 5 Ann. c. 16. 


c. 2. 16 & 17 Car. II. c. 8. 19 Geo. © See Chap. 4. 
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pleas v. Alſo from the king's bench in Ireland to the king's 
bench in England (1). It likewiſe may be brought from the 
common pleas at Weſtminſter to the king's bench; and then 
from the king's bench the cauſe is removeable to the houſe 
of lords. From proceedings on the law ſide of the exchequer 
a writ of error lies into the court of exchequer chamber be- 
fore the lord chancellor, lord trcaſurer, and the judges of the 
court of king's bench and common pleas (2): and from thence 
it lies to the houſe of peers. From proceedings in the king's 
bench, in debt, detinue, covenant, account. caſe, ejectment, 
or treſpaſs, originally begun therein by bill, (except where 
the king is party) it hes to the exchequer chamber, before 
the juſtices of the common pleas, and barons of the exche- 
quer; and from thence alſo to the houſe of lords1; but 
where the proceedings in the king's bench do not firlt com- 
mence therein by bill, but by original writ ſued out of chan- 
cery *, this takes the caſe out of the general rule laid down 


C 411 * Jby the ſtatute *; fo that the writ of error then lies, without 


any intermediate ſtage of appeal, directly to the houſe of 
lords, the dernier reſort for the ultimate deciſion of every 
civil action. Each court of appeal, in their reſpective ſtages, 
may, upon hearing the matter of law in which the error is 
aſſigned, reverſe or affirm the judgment of the inferior courts; 
bat none of them are final, ſave only the houſe of peers, to 
whoſe judicial deciſions all other tribunals muſt therefore 
fubmit, and conform their own. And thus much for the re- 
verſal or affirmance of judgments at law, by writs in the 
nature of appeals. 


P Finch. L. 480. Dyer. 250. $ 1 Roll. Rep. 264. 1 Sid. 424. 1! 
q St.t 27 Elz. c. 8, Saund. 346. Carth. 180. Comb. 295. 
See pat. 43. 8 | 


—_ 


(1) This appeal is taken away y by 23 Geo. ut. c. 28. See 
1 vol. p. 104. n. 14. 

(2) The 31 Edw. III. e. 12. directs, that the chancellor 
and treaſurer ſhall take to their aſſiſtance the Judges of the other 
courts, and autres /ages come lour ſemblera But it is the practice 


for the two chief juſtices alone to fit in this court of error. 
1 T. R. 511. 


Ch. 26. WROVN OS. 


CHAPTER THE TWENTY-SIXTH, 


or E.XECUFEON 


F the regular judgment of the court, after the deciſion of 
1 the ſuit, be not ſuſpended, ſuperſeded, or reverſed, by one 
or other of the methods mentioned in the two preceding 
chapters, the next and laſt ſtep is the execution of that judg- 
ment; or, putting the ſentence of the law in force. This 
is performed in different manners, according to the nature of 
the action upon which it is founded, and of the judgment 
which is had or recovered. 


Is thEplaintiff recovers in an aCtion real or mixed, where- 
by the ſeiſin or poſſeſſion of land is awarded to him, the writ 
of execution ſhall be an habere facias ſeiſinam, or writ of 
ſeiſin of a freehold ; or an habere facias poſſeſſionem, or writ 
of poſſeſhon *, of a chattel intereſt ®, Theſe are writs direct- 
ed to the ſheriff of the county, commanding him to give ac- 
tual poſſeſſion to the plaintiff of the land ſorecovered: in the 
execution of which the ſheriff may take with him the poſe 
co mitatus, or power of the county; and may juſtify breaking 
open doors, if the poſſeſſion be not quietly delivered. But, 
if it be peaceably yielded up, the delivery of a twig, a turf, 
or the ring of the door, in the name of ſeiſin, is ſufficient 
execution of the writ, Upon a preſentation to a benefice re- 
covered in a quare impedit, or aſſiſe of darrein preſentment, 
the execution is by a writ de clerico admittendo: directed, not 
to the ſheriff, but to the biſhop or archbiſhop, and requiring 
him to admit and inſtitute the clerk of the plaintiff, | 


Ix other actions, where the judgment is that ſomething in 


| ſpecial be done or rendered by the defcndant, then, in order 


2» Append. No II. & 4. b Finch, L, 479. 
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to compel him ſo to do, and to ſee the judgment executed, a 
ſpecial writ of execution iſſues to the ſheriff according to the 
nature of the caſe. As, upon an aſſiſe of nuſance, or quad 
permittat profiernere, where one part of the judgment is quod 
nocumentum amoveatur, a writ goes to the ſheriff to abate it 
at the charge of the party, which likewiſe iſſues even in caſe 
of an indictment<*, Upon a replevin, the writ of execution 
is the writ de retorno habende“: and, if the diſtreſs be eloign- 
ed, the defendant ſhall have a capias in withernam ©, but on 
the plaintiff's tendering the damages and ſubmitting to a fine, 
the proceſs in withernam ſhall be ſtayed*, In detinue, after 
judgment, the plaintiff ſhall have a difiringas, to compel the 
defendant to deliver the goods, by repeated diſtreſſes of his 
chattels s; or elſe a ſcire facias againſt any third perſon in 
whoſe hands they may happen to be, to ſhew cauſe why they 
ſhould not be delivered: and if the defendant ſtill continues 
obſtinate, then (if the judgment hath been by default or on 
demurrer) the ſheriff ſhall ſummon an inqueſt to aſcertain the 
value of the goods, and the plaintiff's damages: which (being 
either ſo aſſeſſed, or by the verdict in caſe of an ifſue b) ſhall 
be levied on the perſon or goods of the defendant. 80 that, 
after all, in replevin and detinue, (the only actions for re- 
covering the ſpecific poſſeſſion of perſonal chattels) if the 
wrongdoer be very perverſe, he cannot be compelled to a reſti- 
tution of the identical thing taken or detained ; but he till has 
his eleCtion, to deliver the goods, or their np: : an imper- 
fection in the law, that reſults from the nature of perſonal 
property, which is eaſily concealed or conveyed out of the 
reach of juſtice, and not always ameſnable to the magiſtrate. 


EXECUTIONS in actions where money only is recovered, 
as a debt or damages, (and not any ſpecific chattel) are of 
five ſorts : either againſt the body of the defendant ; or againſt 
his goods and chattels; or againſt his goods and the profits of 
his lands; or againſt his goods and the poſſeſſion of his lands; 
or againſt all three, his body, lands, and goods. 


c Comb, 10. Z 1 Roll. Abr. 737. Raſt. Entr. 215. 
d See pag. 150. h Bro. Abr. t. Damages. 29. 

e See pag. 149. | Keilw, 64. 

f 2 Leon. 174. 
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1. THE firſt of theſe ſpecies of execution, is by writ of 
capias ad ſatisfaciendum; which addition diſtinguiſhes it from 
the former capias, ad reſpondendum, which lies to compel an 
appearance at the beginning of a ſuit, And, properly ſpeak- 
ing, this cannot be ſued out againſt any but ſuch as were 
able to be taken upon the former capias *. The intent of it 
is, to impriſon the body of the debtor till ſatisfaction be made 
for the debt, coſts, and damages : it therefore doth not lie 
againſt any privileged perſons, peers or members of parlia- 
ment, nor againit executors or adminiſtrators, nor againſt 
ſuch other perſons as could not be originally held to bail. 
And fir Edward Coke alſo gives us a ſingular inſtance, 
where a defendant in 14 Edw. III. was diſcharged from a ca- 
fiat becauſe he was of ſo advanced an age, quod poenam im- 
friſauamenti ſubire non potęſt. If an action be brought againſt 
an huſband and wite for the debt of the wife, when ſole, 
and the plaintiff recovers judgment, the capias ſhall iſſue to 
take both the huſband and wife in execution ® : but, if the 
action was originally brought againſt herſelf, when ſole, and 
pending the ſuit ſhe marries, the capzas ſhall be awarded 
againſt her only, and not againſt her huſband ”, Yet, if 
judgment be recovered againſt, an huſband and wife for the 
contract, nay, even for the perſonal miſbehaviour , of the 

wife during her coverture, the capias ſhall iſſue againſt the 
huſband only : which is one of the many great privileges of 
Engliſh wives (1). 


j Append. N III. § 7. m Moor. 704. 
k 3 Rep, 12. Moor. 767. n Cro, Jac, 323. s 
1 Inſt, 289. o Cro. Car. 513. 


— 


— — 


(1) Where both huſband and wife are arreſted upon meſne proceſs, 
the court will diſcharge the wife upon motion and proof of the mar- 
riaze on common bail, unleſs it is for a debt contracted ſince her 
marriage, and ſhe has repreſented herſelf to be ſingle ; in which 
caſe the court will not aflift her, but will leave her to plead her 
coverture. 5 T. R. 194. And where, after judgment againit 
huſband and wife, they are both rendered in diſcharge of bail, 
ſhe ſhall be diſcharged ; for they are then in the ſame ſituation as 
if bail had never been put in for them. 3 W7/. 124. 1 
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Tur writ of cafias ad. ſalisſaciendum is an execution of the 
higheſt nature, inaſmuch as it deprives.a man of his liberty, 
till he makes the ſatisfaction awarded; and therefore, when 
a man is once taken. in execution upon this writ, no other 
proceſs can be ſued out againſt his lands or goods. Only by 
ſtatute 21 Jac. I. c. 24. if the defendant dies, while charged 
in execution upon this writ, the plaintiff may, after his death, 
fue out a new cxecution againſt his lands, goods, or chattels. 


T 413 J The writ is directed to the ſheriff, commanding him to take 


the body of the defendant and have him at Weſtminſter, on 
a day therein named, to make the plaintiff ſatisfaction for 
his demand. And, if he does not then make ſatisfaction, 
he muſt remain in cultody till he does. This writ may be 
ſued out, as may all other executory proceſs, for coſts, 
againſt a plaintiff as well as a defendant, when judgment is 
had againſt him, 

WHEX a defendant is once in cuſtody upon this proceſs, 
he is to be kept in ara ef ſalva cuſtodia: and, if he be after- 
wards ſeen at large, it is an eſcape; and the plaintiff may 
have an action thereupon againſt the ſheriff for his whole 
debt. For though, upon arreſts and what is called meſue pro- 
ceſs, being ſuch as intervenes between the commencement 
and end of a fuit?, the ſheriff, till the ſtatute 8 & g W. III. 
c. 27. might have indulged. the defendant as he pleaſed, fo 
as he produced him in court to anſwer the plaintiff at the 
return of the writ: yet, upon a taking in execution, he could 
never give any indulgence ; for, in that cafe, confinement 
is the whole of the debtor's puniſhment, and of the ſatisfac- 
tion made to the creditor” Eſcapes are either voluntary, or 
negligent. Voluntary are ſuch as are by the expreſs conſent 
of the keeper; after which he never can retake his priſoner 


again 1, (though the plaintiff may retake him at any time) 
but the ſheriff muſt anſwer for the debt. Negligent eſcapes 
are where the priſoner eſcapes without his keeper's knowlege 
or conſent ; and then upon freſh purſuit the defendant may 


be retaken, and the ſheriff ſhall be excuſed, if he has him 


p See page 279. 


r Stat. 8 & 7 W. III. C, 27. 
2 3 Rep. 37. 1 Sid. 230. 


again 
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1 again before any action brought againſt himſelf for the 
7 eſcape . A reſcue of a priſoner in execution, either going to 
n gaol or in gaol, or a breach of priſon, will not excuſe the 
r ſheriff from being guilty of and anſwering for the eſcape z 
y for he ought to have ſufficient force to keep him, ſince he 
d may command the power of the county. But by ſtatute 
, 32 Geo. II. c. 28. if a defendant, charged in execution for 
k any debt not exceeding 1004. will ſurrender all his effects [ 416 J J 
e to his creditors, (except his apparel, bedding, and tools of his 
trade, not amounting in the whole to the value of 100 and 
r will make oath of his punctual compliance with the ſtatute, 
, the priſoner may be diſcharged, unleſs the creditor inſiſts on 
e detaining him; in which caſe he ſhall allow him 25s. 4d. per 
week, to be paid on the firſt day of every week, and on failure 
$ | of regular payment the priſoner ſhall be diſcharged. Yet 


the creditor may at any future time have execution againſt 
the lands and goods of. ſuch defendant, though never more 


x againſt his perſon. And, on the other hand, the creditors 
y may, as incaſe of bankruptcy, compel (under pain of tranſ- 
8 portation for ſeven years) ſuch debtor charged in execution 
K for any debt under 1001, to make a diſcovery and ſurrender 
t of all his effects for their benefit ; whereupon he is alſo en- 
titled to the like diſcharge of his perſon (2). 

) Ir a captas ad ſatisfaciendum is ſued out, and a nen eſt inven 
. tus is returned thereon, the plaintiff may ſue out a proceſs 
1 F. N. B. 170. t Cro. Jac. 419, 

t — p — nn 
- (2) The creditors who can compel the ſurrender of the debtor's 


y effects, and who are to have the benefit of it, are only thoſe who 
; have charged him in execution. This ſtatute the 32 Geo. II. 
c. 28. is generally ca led the lords act: By the 26 Geo. III. c. 44. 
| the proviſions of it were extended to 2001. and by the 33 Geo. 
III. c 5. they have been ſtill further enlarged to 300 J. See the 
| clauſes of the ad in 2 Barn. tit. Gaol. 
| The priſoner ſhall never afterwards be liable to be arreſted on 
| any action for the ſame debt, unleſs convicted of perjury. But a 
priſoner, to have the benefit of this a8, muſt petition the court 
from which the proceſs iſſued, upon which he ſhall be in cuſtody, 
before the end of the &rit term atter he 1s arreſted, unleſs he after- 


| wards ſhews his negled arole from 1gnorance or miſtake, : 
againſt 
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againſt the bail, if any were given: who, we may remember, 
ſtipulated in this triple alternative; that the defendant 
ſhould, if condemned in the ſuit, ſatisfy the plaintiff his 
debt and coſts; or, that he ſhould ſurrender himſelf a 
priſoner; or, that they would pay it for him: as thereſore 
the two former branches of the alternative are neither of 
them complied with, the latter muſt immediately take place”, 
In order to which a writ of ſcire facias may be ſued out 


{ 417 ] againſt the bail, commanding them to ſhew cauſe why the 


plaintiff ſhould not have execution againſt them for his 
debt and damages: and on ſuch writ, if they ſhew no ſuſſi- 
cient cauſe, or the defendant does not ſurrender himſelf on 
the day of the return, or of ſhewing cauſe, (for afterwards is 
not ſufhcient) the plaintiff may have judgment againſt the 
bail, and take out a writ of capias ad /atisfaciendum, or other 
proceſs of execution againſt them. 


2. Tx next ſpecies of execution is againſt the goods and 
Chattels of the deſendant; and is called a writ of feri facias ", 
from the words in it where the ſheriff is commanded, qued 


Feri faciat de bomis, that he cauſe to be made of the goods and 


chattels of the defendant the ſum or debt recovered. This 
lies as well againſt privileged perſons, peers, &'c. as other 
common perſons : and againſt executors or adminiſtrators 
with regard to the goods of the deceaſed. The ſheriff may 
not break open any outer doors *, to execute either this, or 
the former, writ: but muſt enter peaceably; and may then 
break open any inner door, belonging to the defendant, in 
order to take the goods“. And he may ſell the goods and 
chattels (even an eſtate for years, which is a chattel real *) 
of the defendant, till he has raiſed enough to ſatisfy the judg- 
ment and coſts : firſt paying the landlord of the premiſes, 
upon which the goods are found, the arrears of rent then 
due, not exceeding one year's rent in the whole (3) If part, 


v Lutw, 1269 —1273, y Palm. 54. 
w Append, No III. & 7. 2 8 Rep. 171. 
x 5 Rep. 92. a Stat. 8 Ann, c. 14. 
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(3) But the landlord muſt make a demand of the rent due be- 
fore the goods are removed, or he cannot have the benefit of the 


ſtatute. 
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05 only of the debt be levied on a fer; facias, the plaintiff may 
* have a capias ad ſatisfaciendum for the reſidue b. 
2 3. A THIRD ſpecies of execution is by writ of levari fa- 
_ cias ; which affects a man's goods and the profits of his lands, 
of by commanding the ſheriff to levy the plaintiff's debt on the 
o lands and goods of the defendant ; whereby the ſheriff may 
ut ſeiſe all his goods, and receive the rents and proſits of his 4 
Ne lands, till ſatisfaction be made to the plaintiff, Little uſe ( 
is is now made of this writ z the remedy by elegit, which takes 
b. poſſeſſion of the lands themſelves, being much more effectual. [ 418 “] | 
on | But of this ſpecies is a writ of execution proper only to ec- | 
is clefiaſtics z which is given when the ſheriff, upon a common 
* writ of execution ſued, returns that the defendant is a bene- | 
er ficed clerk, not having any lay fee. In this caſe a writ goes 
to the biſhop of the dioceſe, in the nature of a /evars or fiers 
facias *, to levy the debt and damage de bonis ecclefiaſfticis, 8, 
4 which are not to be touched by lay hands: and thereupon 
: the biſhop ſends out a ſequeſtration of the profits of the clerk's 
os benefice, directed to the churchwardens, to collect the ſame 
5 and pay them to the plaintiff, till the full ſum be raiſed. 
er 4. Tux fourth ſpecies of execution is by the writ of ele- 
rs git ; which 1s a judicial writ given by the ſtatute Weſtm. 2. 
y 13 Edw. I. c. 18. either upon a judgment for a debt, or da- 
or mages; or upon the forfeiture of a recognizance taken in the 
n king's court. By the common law a man could only have 
in ſatisfaction of goods, chattels, and the preſent proſits of 
d lands, by the two laſt mentioned writs of fieri facias, or le- 
z) vari facias ; but not the poſſeſſion of the lands themſelves ; 
2 which was a natural conſequence of the feodal principles, 
85 which prohibited the alienation, and of courſe the incum- 
n b x Roll. Abr. 904. Cro. Eliz. 344. 4 Regiftr. erig. 300. judic. 22. 2 Inſt. 4. 
Ct. c Finch, L. 471. © 2 Burn. eccl. law. 329. 
ſtatute. 1 Str. g7. If the ſheriff in levying an execution has 
any doubt whether the goods ſhewn him are the property of 
— the defendant, he may ſummon a jury, and if the jury find 
> them to be the defendant's property, the ſheriff is indemnified. 
C 47. R. 633. 
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bring of the fief with the debts, of the owner. And, when 
the reſtriction of alienation began to wear away, the conſe. 
quence ſtill continued; and no creditor could take the 
poſſeſſion of lands, but only levy the growing profits: ſo 
that, if the defendant aliened his lands, the plaintiff was 
ouſted of his remedy. The ſtatute therefore granted this 
writ, (called an elegit, becauſe it is in the choice or election 
of the plaintiff whether he will ſue out this writ or one of 
the former) by which the defendant's goods and chattels are 
not ſold, but only appraiſed ; and all of them (except oxen 
and beaſts of the plough) are delivered to the plaintiff, at ſuch 
reaſonable appraiſement and price, in part of ſatisfaction of 
his debt. If the goods are not ſufficient, then the moiety or 
one half of his freehold lands, which he had at the time of the 
judgment given f, whether held in his own name, or by any 
other in truſt for him, are alſo to be delivered to the plain- 
tiff; to hold, till out of the rents and profits thereof the debt 
be levied, or till the defendant's intereſt be expired; as, till 
the death of the defendant, if he be tenant for life or in tail. 
During this period the plaintiff is called tenant by elegit, of 
whom we ſpoke in a former part of theſe commentaries“. 
We there obſerved that till this ſtatute, by the antient com- 
mon law, lands were not liable to be charged with, or ſeiſed 
for, debts; becauſe by theſe means the connection between 
lord and tenant might be deſtroyed, fraudulent alienations 
might be made, and the ſervices be transferred to be perform- 
ed by a ſtranger: provided the tenant incurred a large debt, 
ſufficient to cover the land. And therefore, even by this ſta- 
tute, only one half was, and now is, ſubject to execution; 
that out of the remainder ſufficient might be left for the lord 
to diſtrein upon for his ſervices. And, upon the ſame feodal 
principle, copyhold lands are at this day not liable to be 
taken in execution upon a judgment *. But, in caſe of a debt 
to the king, it appears by magna carta, c. 8. that it was al- 
lowed by the common law for him to take poſſeſſion of the 
lands till the debt was paid. For he, being the grand ſu- 


f 2 Inſt. 39 5. | h Book II. ch. 10. 
N Stat. 29 Cars II. Co Jo i I Roll, Abr. 388. : 
6 perior 
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nen perior and ultimate proprietor of all landed eſtates, might ſeiſe 
le- the lands into his own hands, if any thing was owing from 
the the vaſal; and could not be ſaid to be defrauded of his ſer- 
ſo vices, when the ouſter of the vaſal proceeded from his own 
vag command. This execution, or ſeiſing of lands by elegit, is 
his of ſo high a nature, that after it the body of the defendant 
ion cannot be taken: but, if execution can only be had of the 
of goods, becauſe there are no lands, and ſuch goods are not ſuf- 
are ficient to pay the debt, a capias ad ſatisfaciendum- may then be 
cen had after the elegit ; for ſuch elegit is in this caſe no more in 
ich effect than a eri facias j. So that body and goods may be 
of taken in execution, or land and goods; but not body and 
* land too, upon any judgment between ſubject and ſubject in 
the the courſe of the common law, But 
ny 5. Uron ſome proſecutions given by ſtatute; as in the 
in- caſe of recognizances or debts acknowleged on ſtatute mer- 
ebt chant, or ſtatutes ſtaple; (purſuant to the ſtatutes 13 Edw. I. [ 420 J 
till de mercatoribus, and 27 Edw. III. c. g.) upon forfeiture of 
ail. theſe, the body, lands, and goods, may all be taken at once 
of in execution, to compel the payment of the debt. The pro- 
30. ceſs hereon is uſually called an extent or extend: facias, be- 
m- cauſe the ſheriff is to cauſe the lands, c. to be appraifed to 
ſed their full extended value, before he delivers them to the 
en plaintiff, that it may be certainly known how ſoon the debt 
"ns will be ſatisfied *. And by ſtatute 33 Hen. VIII. c. 29. all 
m- obligations made to the king ſhall have the ſame force, and 
bt, of conſequence the ſame remedy to recover them, as a ſtatute 
ta. ſtaple: though indeed, before this ſtatute, the king was in- 
n; titled to ſue out execution againſt the body, lands, and goods 
"rd of his accountant or debtor!. And his debt ſhall, in ſuing 
dal out execution, be preferred to that of every other creditor, 
be | who hath not obtained judgment before the king commenced 
2bt his ſuit®(4). The king's judgment alſo affects all lands, which . 
al- 3 Hob. 58. 13 Rep. 12. 
1 | * F. N. B. 131. m Stat. 33 Hen. VIII. c. 39. 874. 
u- EY 5 5 
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(4) If goods are taken in execution by the ſheriff on a fer: 
facias againſt the king's debtor, and before they are fold, an ex- 


8 tent 
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the king's debtor hath at or after the time of contracting his 
debt, or which any of his officers mentioned in che ſtatute 
13 Eliz. c. 4. hath at or after the time of his entering on the 
office: ſo that, if ſuch officer of the crown alienes for a valu- 
able conſideration, the land ſhall be liable to the king's deot, 
even in the hands of a bona fide purchaſor ; though the debt 
due to the king was contracted by the vendor many years 
after the alienation D. Whereas judgments between ſubject 
and ſubject related, even at common law, no farther back 
than the firſt day of the term in which they were recovered, 
in reſpect of the lands of the debtor ; and did not bind his 
goods and chattels, but from the date of the writ of execu- 
tion: and now, by the ſtatute of frauds, 29 Car. II. c. 3. 
the judgment ſhall not bind the land in the hands of a bona 
fide purchaſor, but only from the day of actually ſigning the 
ſame ;z which is directed by the ſtatute to be punctually en- 
tered on the record: nor ſhall the writ of execution bind the 
goods in the hands of a ſtranger, or a purchaſor ?, but only 
from the actual delivery of the writ to the ſheriff or other 
officer, who is therefore ordered to endorſe on the back of it 
the day of his receiving the ſame. 


THEsE are the methods which the law of England has 
pointed out for the execution of judgments : and when the 
plaintiff's demand is ſatisfied, either by the voluntary pay- 
ment of the defendant, or by this compulſory proceſs, or 
otherwiſe, ſatisfaction ought to be entered on the record, that 
the defendant may not be liable to be hereafter haraſſed a 
ſecond time on the ſame account, But all theſe writs of 
execution mult be ſued out within a year and a day after the 
judgment is entered; otherwiſe the court concludes prima 
facie that the judgment is ſatisfied and extinct : yet however 


n 10 Rep. 55, 56. o Skin: 257; 
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tent at the king's ſuit iſſues upon a bond given to the crown, which 


extent bears date or 7efte after the delivery of the fieri facias to the 


ſheriff, the execution upon the fer? facias ſhall be completed, and 
Niall not be defeated by the extent. 4 7. R. 402, 


it 
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his it will grant a writ of ſcire facias in purſuance of ſtatute | 
ite Weſtm. 2. 13 Edw. I. c. 45. for the defendant to ſhew cauſe [ 422 5 
he why the judgment ſhould not be revived, and execution had b 
u- againſt him; to which the defendant may plead ſuch matter 
ot, as he has to allege, in order to ſne why proceſs of execution 
:bt ſhould not be iſſued: .or the plaintiff may {till bring an action 
ars of debt, founded on this dormant judgment, which was the 
2 only method of revival allowed by the common law ?. | 
po Ix this manner are the ſeveral remedies given by the Eng- 
his liſh law for all ſorts of injuries, either real or perſonal, ad- 


miniſtered by the ſeveral courts of juſtice, and their reſpective 
officers. In the courſe therefore of the preſent volume we 


be? have, firſt, ſeen and conſidered the nature of remedies, by 
he the mere act of the parties, or mere operation of law, with- 
. out any ſuit in courts. We have next taken a view of reme- 
ho dies by ſuit or action in courts: and therein have contem- 
aly plated, firſt, the nature and ſpecies of courts, inſtituted for 
** the redreſs of injuries in general; and then haye ſhewn in 


37 what particular courts application muſt be made for the re- 
dreſs of particular injuries, or the doctrine of juriſdictions and 
cognizance. We afterwards proceeded to conſider the na- 
ture and diſtribution of wrongs and injuries affecting every 
ſpecies of perſonal and real rights, with the reſpective reme- 
wy dies by ſuit, which the law of the land has afforded for every 
poſſible injury. And, laſtly, we have deduced and pointed 


hat out the method and progreſs of obtaining ſuch remedies in 
da the courts of juſtice: proceeding from the firſt general com- 
= plaint or original writ z through all the ſtages of proceſs, to 
; compel the defendant's appearance; and of pleading, or for- 
ne mal allegation on the one fide, and excuſe or denial on the 
ver other; with the examination of the validity of ſuch complaint 

or excuſe, upon demurrer ; or the truth of the facts alleged 
258 and denied, upon ue joined, and it's ſeveral trials; to the 
judgment or ſentence of the law, with reſpect to the nature and 
3 amount of the redreſs to be ſpecifically given: till, after con- 
= ſidering the ſuſpenſion of that judgment by writs in the nature 
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of appeals, we have arrived at it's final execution ; which puts 
the party in ſpecific poſſeſſion of his right by the intervention 
of miniſterial officers, or elſe gives him an ample ſatisfaction, 
either by equivalent damages, or by the confinement of his 
body who is guilty of the injury complained of, 


Tris care and circumſpection in the law, — in providing 
that no man's right ſhall be affected by any legal proceeding 
without giving him previous notice, and yet that the debtor 
ſhall not by receiving ſuch notice take occaſion to eſcape from 
juſtice ; in requiring that every complaint be accurately and 
preciſely aſcertained in writing, and be as pointedly and ex- 
actly anſwered in clearly ſtating the queſtion either of law 
or of fact; in deliberately reſolving the former after full ar- 
gumentative diſcuſſion, and indiſputably fixing the latter by 
a diligent and impartial trial; in correcting ſuch errors as 
may have ariſen in either of thoſe modes of deciſion, from 
accident, miſtake, or ſurprize; and in finally enforcing the 
judgment, when nothing can be alleged to impeach it ;—this 
anxiety to maintain and reſtore to every individual the enjoy- 
ment of his civil rights, without intrenching upon thoſe of 
any other individual in the nation, this parental ſolicitude 
which pervades our whole legal conſtitution, is the genuine 
offspring of that ſpirit of equal liberty which is the ſingular 
felicity of Engliſhmen. At the fame time it muſt be owned 
to have given an handle, in ſome degree, to thoſe complaints, 
of delay in the practice of the law, which are not wholly 
without foundation, but are greatly exaggerated beyond the 
truth. There may be, it is true, in this, as in all other de- 
partments of knowlege, a few unworthy profeſſors: whoſtudy 
the ſcience of chicane and ſophiſtry rather than of truth and 
juſtice; and who, to gratify the ſpleen, the diſhoneſty, and 
wilfulneſs of their clients, may endeavour to ſcreen the 
guilty, by an unwarrantable uſe of thoſe means which were 
intended to protect the innocent. But the frequent diſap- 
pointments and the conſtant diſcountenance, that they meet 
with in the courts of juſtice, have conſined theſe men (to the 
honour of this age be it ſpoken) both in number and reputation 
to indeed a very deſpicable compals, 


1 
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YrrT ſome delays there certainly are, and muſt unavoid- 
ably be, in the conduct of a ſuit, however deſirous the parties 
and their agents may be to come to a ſpeedy determination. L 424 ] 


; Theſe ariſe from the ſame original cauſes as were mentioned 

in examining a former complaint 1; from liberty, property, 
5 civility, commerce, and an extent of populous territory : 
8 which whenever we are willing to exchange for tyranny, po- 
* verty, barbariſm, idleneſs, and a barren deſart, we may then 
2 enjoy the ſame diſpatch of cauſes that is fo highly extolled in 
d ſome foreign countries. But common ſenſe and a little ex- 
15 perience will convince us, that more time and circumſpection 
2 are requiſite in cauſes, where the ſuitors have valuable and 
1 permanent rights to loſe, than where their property is trivial 
! and precarious, and what the law gives them to-day, may be 
18 ſciſed by their prince to-morrow. In Turkey, ſays Monte- 
1 ſquieu *, where little regard is ſhewn to the lives or fortunes 
1e 


of the ſubject, all cauſes are quickly decided: the baſha, on 
a ſummary hearing, orders which party he pleaſes to be baſ- 
| tinadoed, and then ſends them about their buſineſs. But in 
free ſtates the trouble, expenſe, and delays of judicial pro- 
ceedings are the price that every ſubject pays for his liberty: 


ne and in all governments, he adds, the formalities of law in- 
ar creaſe, in proportion to the value which is ſet on the honour, 
ed the fortune, the liberty, and life of the ſubject. 

g g From theſe principles it might reaſonably follow, that the 
* Engliſh courts ſhould be more ſubjeCt to delays than thoſe of 
"oa other nations; as they ſet a greater value on life, on liberty, 


dy and on property. But it is our peculiar felicity to enjoy the 


advantage,andyet to be exempted from a proportionable ſhare 
nd as : 
LY of the burthen. For the courſe of the civil law, to which 
"4 moſt other nations conform their practice, is much more 
<3 tedious than ours; for proof of which I need only appeal to 
aps the ſuitors of thoſe courts in England, where the practice of 
ert the Roman law is allowed in it's full extent. And particu- 
* larly in France, not only our Forteſque * accuſes (on his own 
ion knowlege) their courts of moſt unexampled delays in admi- 
4 See pag. 327. de Laud, LL. c. 53. 
ET r Sp. L. b, 6. ch. 2, 


K 2 niſtering 


— 


— — — * T = — 4 
"——— —— 
= — 


— 


— Kxÿx— ——ͤ ——— 
Ne 93 


424 PRIVATE Book III. 


niſtering juſtice ; but even a writer of their own* has not ſcru- 
pled to teſtify, that there were in his time more cauſes there 


L 425 ] depending than in all Europe beſides, and ſome of them an 


hundred years old. But (not to enlarge upon the prodigious 
improvements which have been made in the celerity of juſtice 
by the diſuſe of real actions, by the ſtatutes of amendment 
and jeofails”, and by other more modern regulations, which 
it now might be indelicate to remember, but which poſterity 
will never forget) the time and attendance afforded by the 
judges in our Engliſh courts are alſo greater than thoſe of 
many other countries. In the Roman calendar there were in 
the whole year but twenty-eight judicial or triverbial* days 
allowed to the praetor for deciding cauſes w: whereas, with 


us, one fourth of the year is term time, in which three courts 


conſtantly fit for the diſpatch of matters of law; beſides the 
very cloſe attendance of the court of chancery for determining 
ſuits in equity, and the numerous courts of aſſiſe and if; 
prius that fit in vacation for the trial of matters of fact. In- 
deed there is no other country in the known world, that hath 
an inſtitution ſo commodious and ſo adapted to the diſpatch 
of cauſes, as our trials by jury in thoſe courts for the deciſion 
of facts: in no other nation under heaven does juſtice make 
her progreſs twice in each year into almoſt every part of the 
kingdom, to decide upon the ſpot by the voice of the people 
themſelves the diſputes of the remoteſt provinces. 


AND here this part of our commentaries, which regularly 
treats only of redreſs at the common law, would naturally 
draw to a concluſion. But, as the proceedings in the'courts 
of equity are very different from thoſe at common law, and 
as thoſe courts are of a very general and extenſive juriſdiction, 
it is in ſome meaſure a branch of the taſłk I have undertaken, 
to give the ſtudent ſome general idea of the forms of practice 
adopted by thoſe courts. Theſe will therefore be the ſubject 
of the enſuing chapter. 


t Bodin. de Republ. I. 6. c. 6. licebat praetori fari tria verba, do, dice, 
See pag. 407. | addico. (Calv. Lex. 285.) 
u Otherwiſe called dies fuſti in quibus w Spelman of the terms, & 4. C. 2. 
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CHAPTER THE TWENTY-SEVENTH. ; 


or PROCEEDINGS IN Tarr 
CGUDOURTS: ar EQULTY. 


Boron we enter on the propoſed ſubject of the en- 
ſuing chapter, viz. the nature and method of proceed- 
ings in the courts of equity, it will be proper to recolle& the 
obſervations which were made in the beginning of this book 
on the principal tribunals of that kind, acknowleged by the 
conſtitution of England ; and to premiſe a few temarks upon 
thoſe particular cauſes, wherein any of them claims and 
exerciſes a ſole juriſdiction, diſtin&t from and excluſive of 
the other. 
I 

I nave already“ attempted to trace (though very coneiſe- 
ly) the hiſtory, riſe, and progreſs, of the extraordinary court, 
or court of equity, in chancery, The fame juriſdiction is 


exerciſed, and the ſame ſyſtem of redreſs purſued, in the. 


equity court of the exchequer; with a diſtinction however as 
to ſome few matters, peculiar to each tribunal, and in which 


the other cannot interfere. And, firſt, of thoſe peculiar to 


the chancery, 


1. Uro the abolition of the court of wards, the care, 
which the crown was bound to take as guardian of it's infant 
tenants, was totally extinguiſhed in every feodal view z but 

* 


2 pag. 45. 5% 77. d pag. 50, Cc. 
H h 3 reſulted 
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reſulted to the king in his court of chancery, together with 
the general protection of all other :nfants in the kingdom. 
When therefore a fatherleſs child has no other guardian, the 
court of chancery has a right to appoint one (1): and, from 
all proccedings relative thereto, an appeal lies to the houſe of 
lords. The court of exchequer can only appoint a guardian 


. ad litem, to manage the defence of the infant if a ſuit be com- 


menced againſt him; a power which is incident to the juriſ- 
diction of every court of juſtice d: but when the intereſt of a 
minor comes before the court judicially, in the progreſs of 
a cauſe, or upon a bill for that purpoſe filed, either tribunal 
indiſcriminately will take care of the property of the infant, 


L 


2. As to idiots and Iunatics : the king himſelf uſed formerly 
to commit the cuſtody of them to proper committees, in every 
particular caſe ; but now, to avoid ſolicitations and the very 
ſhadow of undue partiality, a warrant is iſſued by the king * 
under his royal fign manual to the chancellor or keeper of his 
ſeal, to perform this office for him: and, if he acts impro- 
perly in granting ſuch cuſtodies, the complaint muſt be made 
to the king himſelf in councilf (2). But the previous proceed- 
ings on the commiſſion, to inquire whether or no the party 
be an idiot or a lunatic, are on the law-ſide of the court ot 
chancery, and can only be redreſſed (if erroneous) by writ of 
error in the regular courſe of law. 


3. Tux king, as_parens patriae, has the general ſuperin- 
tendence of all charities ; which he exerc ſes by the keeper of 
his conſcience, the chancellor. And therefore, whenever it 


© F. N. B. 27. e See book I. ch. 8. 
d Cro. Jac. 641. 2 Lev, 103. T. f 4, P. Wms. 108, Sce Reg. Br. 267, 
Jones. 90. | 


a 


(1) Ard the court of chancery will appoint a guardian to an in- 
fant, and allow him a ſuitable maintenance, on a petition, though 
there is no cauſe depending. Ex parte Keat, 3 Pro. Chan, Rep. 
88. Ex parte Salter, ibid. 500, Ex farte Whigiteld, 2 Ath. 315. 

(2) Sec 1 vol. 303. n. 5. 

18 
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is neceſſary, the attorney- general, at the relation of ſome in- 
formant, (who is uſually called the relator files ex officio an 
information in the court of chancery to have the charity pro- 
perly eſtabliſhed. By ſtatute alſo 43 Eliz. c. 4. authority is 
given to the lord chancellor or lord keeper, and to the chan- 
cellor of the duchy of Lancaſter, reſpectively, to grant com- 
miſſions under their ſeveral ſeals, to inquire into any abuſes [ 428 
of charitable donations, and rectify the ſame by decree 
which may be reviewed in the reſpeCtive courts of the ſeveral 
chancellors, upon exceptions taken thereto, But, though 
this 1s done in the petty bag office in the court of chancery, 
becauſe the commiſſion is there returned, it is not a proceed- 
Ing at common law, but treated as an original cauſe in the 
court of equity. The evidence below is not taken down in 
writing, and the reſpondent in his anſwer to the exceptions 
may allege what new matter he pleaſes 3 upon which they go 
to proof, and examine witneſſes in writing upon all the mat- 
ters in iſſue: and the court may decree the reſpondent to 
pay all the colts, though no ſuch authority is given by the 
itatute.» And, as it is thus conſidered as an original cauſe 
throughout, an appeal lies of courſe from the chancellor's , 
decree to the houſe of peers *, notwithſtanding any looſe opi- 
nions to the contrary b. 


4. By the ſeveral ſtatutes relating to bankrupts, a ſum- 
mary juriſdiction is given to the chancellor, in many mat- 
ters conſequential or previous to the commiſſions thereby di- 
reed to be iſſued; from which the ſtatutes give no ap- 


peal (3). 
Ox the other hand, the juriſdiction of the court of chan- 
cery doth not extend to ſome cauſes, wherein relief may be 


E Duke's char. uſes, 62. 123, Cor- 9 May, 1743s 
poration of Buiford v. Lenthal. Cate. h 2 Vern. 118, 


—_— —— — —— —— —— — 


(3) The ſummary juriſdiction of the court of equity, in caſes 
of bankrupt, muſt be perſonally exerciſed by the chancellor, lord- 
keeper, or the lords commitiioners of the great ſeal. 2 /2dd. 
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had in the exchequer. No information can be brought, in 
chancery, for ſuch miſtaken charities, as are given to the 
king by the ſtatutes for ſuppreſſing ſuperſtitious uſes. Nor 
can chancery give any relief againſt the king, or direct any 
act to be done by him, or make any decree diſpoſing of or 
affecting his property; not even in caſes where he is a royal 
truſtee ! (4). Such cauſes muſt be determined in the court of 


. exchequer, as a court of revenue; which alone has power 


over the king's treaſure, and the officers employed in it's ma- 
nagement : unleſs where it properly belongs to the duchy 
court of Lancaſter, which hath alſo a ſimilar juriſdiction as 
a court of revenue; and, like the other, conſiſts of both a 
court of law and a court of equity, 


Ix all other matters, what is ſaid of the court of equity in 
chancery will be equally applicable to the other courts of 
equity. Whatever difference there may be in the forms of 
practice, it ariſes from the different conſtitution of their offi- 

i Huggins v. Yorkbuildinzs Compa- Lightboun v. Attorney - general. Canc. 


ny. Canc. 24 Oct. 1740. Reeve v. At- 2 May, 1743. 
torney-gen:ral. Canc. 27 Nov. 1741. 


7 


(4) Where the rights of the crown are concerned, if they 
«« extend only to the ſuperintendance of a public truſt, as in the 
« caſe of a charity, the king's attorney-general may be made a 
« party to ſuſtain thoſe rights; and in other caſes where the 
« crown is not in poſſeſſion, a title veſted in it is not impeached, 
« and it's rights only incidentally concerned; it has generally been 
«© confidered, that the king's attorney-general may be made a 
«« party in reſpec} of thoſe rights, and the practice has been ac- 
« cordingly. (1 P. Vs. 445.) But where the crown is in 
6 poſſeſiton, or any title is veſted in it which the ſuit ſeeks to di- 
« yeſt, or it's rights are the immediate and ſole object of the ſuit, 
«the application mult be to the king, by petition of right, (Reeve 
« apainſt Attorney-general, mentioned in Penn v. lord Baltimore, 
« 1 Veſ. 445, 446.) upon which, however, the crown may refer 
it to the chancellor to do right, and may direct that the attorney- 
«« general ſhall be made a party to a ſuit for that purpoſe, The 
% queen has alſo the ſame prerogative. (2 Roll. Abr. 213. )“, 
Migſ. Treat. on Pleadings in Chan, 
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cers: or, if they differ in any thing more efſential, one of 
them muſt certainly be wrong; for truth and juſtice are al- 
ways uniform, and ought equally to be adopted by them all. 


Let us next take a brief, but comprehenſive, view of the 
general nature of equity, as now underſtood and practiſed in 
our ſeveral courts of judicature, I have formerly touched 
upon it &, but imperfectly: it deſerves a more complete ex- 
ann. Yet as nothing is hitherto extant, that can give 
a ſtranger a tolerable idea of the courts of equity ſubſiſting 
in England, as diſtinguiſhed from the courts of law, the 


compiler of theſe obſervations cannot but attempt it with diffs 


dence : thoſe who know them beſt, are too much employed 
to find time to write; and thoſe, who have attended but little 
in thoſe courts, muſt be often at a loſs for materials. 


Equity then, in it's true and genuine meaning, is tlie 
ſoul and ſpirit of all law: poſitive law is conſtrued, and ra- 
tional law is made, by it. In this, equity is ſynonymous to 
juſticez in that, to the true ſenſe and ſound interpretation 
of the rule. But the very terms of a court of equity, and a 


court of Jaw, as contraſted to each other, are apt to confound 


and miſlead us: as if the one judged without equity, and 
the other was not bound by any law. Whereas every defini- 
tion or illuſtration to be met with, which now draws a line 
between the two juriſdictions, by ſetting law and equity in 
oppoſition to each other, will be found either totally erro- 
neous, or erroneous to a certain degree. 


1. Tyvs in the firſt place it is ſaid!, that it is the buſi- 
neſs of a court of equity in England to abate the rigour of 
the common law. But no ſuch power is contended for. Hard 
was the caſe of bond-creditors, whoſe debtor deviſed away his 
real eſtate 3 rigorous and unjuſt the rule, which put the de- 
viſee in a better condition than the heir n; yet a court of 
equity had no power to interpoſe. Hard is the common 
law {till ſubſiſting, that land deviſed, or deſcending to the heir, 


k Vol. I. introd. & 2 & 3. ad cale. 
I Lord Kayms. princ. of equit. 44+ 


m Sce vol. II. ch. 23 pag. 378. 
ſhall 
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hall not be liable to ſmple contract debts of the anceſtor or 
devitor ®, although the money was laid out in purchaſing 
the very land; and that the father ſhall never immediately 
ſucceed as heir to the real eſtate of the ſonꝰ: but a court of 
equity can give no relief; though in both theſe inſtances the 
artificial reaſon of the law, arifing from feodal principles, has 
long ago entirely ceaſed. The like may be obſerved of the 
deſcent of lands to a remote relation of the whole blood, or 
even their eſcheat to the lord, in preference to the owner's 
half-brother ? ; and of the total ſtop to all juſtice, by cauſing 
the parol to demur a, whenever an infant is ſued as heir or is 
party to a real action. In all ſuch caſes of poſitive law, the 
courts of equity, as well as the courts of law, muſt ſay with 
Ulptan , © Fac gui dem per quam durum ęſt, ſed ita lex ſcripta eff.” 


2. Tr is ſaids, that a court of equity determines according 
to the ſpirit of the rule, and not according to the ſtrictneſs of 
the letter. But ſo allo does a court of law. Both, for in- 
ſtance, are equally bound, and equally profeſs, to interpret 
ſtatutes according to the true intent of the legiſlature. In ge- 
neral laws all caſes cannot be ſoreſeen; or, if foreſeen, can- 
not be expreſſed: ſome will ariſe that will fall within the 
meaning, though not within the words, of the legiſlator; and 
others, which may fall within the letter, may be contrary to 
his meaning, though not expreſsly excepted. Theſe caſes, 
thus out of the letter, are often ſaid to be within the equity, 
of an act of parliament ; and ſo caſes within the letter are 
frequently out of the equity. Here by equity we mean no- 
thing but the found interpretation of the law; though the 
words of the law itfelf may be too general, too ſpecial, or 
otherwiſe inaccurate or defective. Theſe then are the caſes 
which, as Grotius* ſays, © lex nom exadte definit, ſed arbitrio 
et hani viri perinittit,” in order to find out the true ſenſe and 
meaning of the lawgiver, from every other topic of conitruc- 
tion. But there is not a ſingle rule of interpreting laws, 


See vol. II. ch. 15. pag. 243, 244. 1 See pag. 300. 


ch. 23. pag. 377. r EF 40. 9. 12. 
© bid. ch. 14. pag. 208. „Lord Kayms. princ. of equit. 177. 
P Ibid. pag- 227. t de acquilates 8 3. 
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whether equitably or ſtrictly, that is not equally uſed by the 


judges in the courts both of law and equity: the conſtruction 
muſt in both be the ſame: or, if they differ, it is only as one 


court of law may alſo happen to differ from another. Each 


endeavours to fix aud adopt the true ſenſe of the law in queſ- 


tionz neither can enlarge, diminiſh, or alter, that ſenſe in a 
ſingle tittle. | 


3. AGAIN, it hath been ſaid", that fraud, accident, and 
truft are the proper and peculiar objects of a court of equity. 
But every kind of fraud is equally cognizable, and equally ad. 
verted to, in a court of law: and ſome frauds are cogniz- 
able only there; as fraud in obtaining a deviſe of lands, which 
is always ſent out of the equity courts to be there deter- 
mined. Many accidents are alſo ſuppiicd in a court of law 
as, loſs of deeds, miſtakes in receipts or accounts, wrong 
payments, deaths which make it impoſſible to perform a con- 
dition literally, and a multitude of other contingencies: 
and many cannot be relieved even in a court of equity; as, 
it by accident a recovery is ill ſuffered, a deviſe ill exe- 
cuted, a contingent remainder deſtroyed, or a power of leaſing 


omitted in a family ſettlement. A technical tri, indeed, 


created by the limitation of a ſecond uſe, was forced into 
the courts of equity, in the manner formerly mentioned: 
and this ſpecies of truſts, extended by inference and conſtrue- 
tion, have ever ſince remained as a kind of peculium in thoſe 
courts. But there are other truſts, which are cognizable in 
a court of law: as depoſits, and all manner of bailments ; 
and eſpecially that implied contract, ſo highly beneficial and 
uſeful, of having undertaken to account for money received 
to another's uſe *, which is the ground of an action on the 
caſe almoſt as univerſally remedial as a bill in equity. 


4. Oxce more; it has been faid that a court of equity is 
not bound by rules or precedents, but acts from the opinion 
of the judge , founded on the circumſtances of every parti- 


u x Roll, Abr. 374. 4 Inſt. 24. 10 x See pag. 163. 
Mod. 1. Y This is ſtated by Mr. Selden (Ta- 
„Book II. ch. 20. | ble talk, tit, equity) with more plea- 
ſantry 
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cular caſe. Whereas the ſyſtem of our courts of equity is a 
laboured connected ſyſtem, governed by eſtabliſhed rules, 
and bound down by precedents, from which they do not de- 
part, although the reaſon of ſome of them may perhaps be 
liable to objection. Thus the refuling a wife her dower in 
a truſt-eſtate , yet allowing the huſband his curteſy : the 
holding the penalty of a bond to be merely a ſecurity for the 
debt and intereſt, yet conſidering it fometimes as the debt it- 
ſelf, fo that the intereſt ſhall not exceed that penalty *; the 
diſtinguiſhing between a mortgage at ive per cem, with a 
clauſe of reduction to four, if the intereſt be regularly paid, 
and a mortgage at fovr per cent, with a claufe of enlargement 
to five, if the payment of the intexcit be deferred; ſo that the 
former fhali be deemed a conſcientious, the latter an unright- 
eous, bargain ®: all theſe, and other caſes that might be in- 
ſtanced, are plainly rules of poſitive law; ſupported only by 


L 433 J the reverence that is ſhewn, and generally very properly 


ſhewn, to a ſeries of former determinations; that the rule 
of property may be uniform and ſteady. Nay, ſometimes a 
precedent is ſo ſtrictly followed, that a particular judgment, 
founded upon ſpecial circumſtances e, gives riſe ta a general 


rule. 


In ſhort, if a court of equity in England did really act, 
as many ingenious writers have ſuppoſed it (from theory) 
to do, it would riſe above all law, either common or ſta- 
tute, and be a moſt arbitrary legiflator in every particular 
cafe. No wonder they are fo often miſtaken, Grotius, 
or Puffendorf, or any other of the great maſters of juriſpru- 
dence, would have been as little able to diſcover, by their 


fantry than truth. For lat, we have foot, a third an indifferent foot, It 


« a meaſure, and know what to truſt 
to: equity is according to the conſci- 
& ence of him that is chancellor; and, 
se 25 that is larger or narrower, ſo is 
« equity. Tis all one, as if they ſhould 


« myke the ftandard for the meaſure a 


e chancellor's foot. What an uncertain 
4% meaſure would this be! One chancel- 


« Jar has a long foot, another a ſhort 


ce is the ſame thing with the chancel- 
c jor's conſcience.” 

2 2 P. Wis, 640. See vol. II. page 
337» 

2 Salk, 754. 

d 2 Vern. 289. 316. 2 Atk. 520. 

e See the caſe of Foſter and Mun, 
1 Vern. 473. with regard to the undiſ- 
poſed reſiduum of perſonal eſtates. 
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own light, the ſyſtem of a court of equity in England, as the 
ſyſtem of a court of a law : eſpecially, as the notions before- 
mentioned, of the charader, power, and practice of a court 
of equity, were formerly adopted and propagated (though not 
with approbation of the thing) by our principal antiquaries 
and lawyers; Spelman, Coke, Lambardf, and Selden *, 
and even the great Bacon“ himſelf, But this was in the in- 
fancy of our courts of equity, before their juriſdiction was 
ſettled, and when the chancellors themſelves, partly from 
their ignorance of law, (being frequently biſnops or ſtateſmen) 
partly from ambition and luſt of power, (encouraged by the 
arbitrary principles of the age they lived in) but principally 
from the narrow and unjuſt deciſions of the courts of law, 
had arrogated to themſelves ſuch unlimited authority, as hath 
totally been diſclaimed by their ſucceſſors for now above a cen- 
tury paſt, The decrees of a court of equity were then rather 
in the nature of awards, formed on the ſudden pro re nata, 
with more probity of intention than knowlege of the ſubject; 
founded on no ſettled principles, as being never deſigned, 
and therefore never uſed, for precedents, But the ſyſtems 


of juriſprudence, in our courts both of law and equity, are 


now equally artificial ſyſtems, founded in the ſame principles 
of juſtice and poſitive law; but varied by different uſages in 
the forms and mode of their proceedings; the one being ori- 
ginally derived (though much reformed and improved) from 
the feodal cuſtoms, as they prevailed in different ages in the 
Saxon and Norman judicatures; the other (but with equal 
improvements) from the imperial and pontifical formularies, 
introduced by their clerical chancellors. 


Tux ſuggeſtion indeed of every bill, to give juriſdiction 
to the courts of equity {copied from thoſe early times) is 
that the complainant hath no remedy at the common law, 


Nac in ſummis tribunalibus multi e- prout ſuae videbitur prudentias. (Gloſs, 
legum canone decernunt judices, ſalut ( 108.) 


res exegeret ) cobibet cancellarius ex arbi- © See pag. 4, 55s 

trio; nec aliter decretis tenetur ſuae curiae \ Archeion. 71, 72, 73. 

wel ſui ipſius, quin, elucenete nova ratione, 8 ubi ſupra. 

recepnoſcat guar voluerit, mulet et deleat * De Augm. Scient. I. 8. c. 3. 


But 


L 434 I 


— — 2 = — 
— — - — 
hy ST * 
— U 
> - — —— — = 
— OO — - — — 


J. 
y 
| 
1 


' 
' 
3 
ä 
4 
1 
bu 
[1 ! 4 
A. 4 
* 
T7 
74 [ 
1 
of 
1 
= | 6 
4 
F 
f 


. — — o * 
ws * 4 A 
B Re TIRED 2 MS. ttt 


fo 
"FS. ind 2 * 


434 PRIVATE Book III. 


But he who ſhould from thence conclude, thatmo caſe is 
judged of in equity where there might have been relief at 
law, and at the ſame time caſts his eye on the extent and 
variety of the caſes in our equity-reports, muſt think the law 
a dead letter indeed. The rules of property, rules of evi- 
dence, and rules of interpretation in both courts are, or 
fhould be, exactly the ſame: both ought to adopt the beſt, 
or muſt ceaſe to be eourts of juſtice. Formerly ſome cauſes, 
which now no longer exiſt, might occaſion a different rule 
to be followed in one court, from what was afterwards 
adopted in the other, as founded in the nature and reaſon of 
the thing: but, the inſtant thoſe cauſes ceaſed, the meaſure 
of ſubſtantial juſtice ought to have been the ſame in both, 
Thus the penalty of a bond, originally contrived to evade 
the abſurdity of thoſe monkiſh conſtitutions which prohibited 
taking intereſt for money, was therefore very pardonably 
conſidered as the real debt in the courts of law, when the 
debtor neglected to perform his agreement for the return of 
the loan with intereſt : for the judges could not, as the law 
then ſtood, give judgment that the mtereſt ſhould be ſpeci- 
fically paid. But when afterwards the taking of intereſt bc- 
came legal, as the neceſſary companion of commerce ', nay 


after the ſtatute of 37 Hen. VIII. c. 9. had declared the 


435 J debt or loan itſelf to be the juſt and true intent” for which 


the obligation was given, their narrow- minded ſucceffors 
ſtill adhered wilfuily and technically to the letter of the 


antient precedents, and refuſed to conſider the payment of 


principal, intereſt, and coſts, as a full ſatisfaQtion of the 
bond. At the ſame time more liberal men, who ſate in the 
courts of equity, conſtrued the inſtrument, according to it's 
cc juſt and true intent,“ as merely a ſecurity for the loan 
in which light it was certainly underſtood by the parties, 
at leaſt after theſe determinations ; and therefore this con- 
ſtruction ſhouid have been univerſally received. So in 
mortgages, being only a tanded as the other 1s a perſonal 
ſecurity for the money lent, the payment of principal, ing 
tereſt, and coſts ought at any time, before judgment exe- 


See vol. II. pag. 456. 
cuted, 
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cuted, to have ſaved the forfeiture in a court of law, as well 
as in a ccurt of equity. And the inconvenience as well 
as injuſtice, of putting different conſtructions. in difterent 
courts upon. one and the ſame tranſaction, obliged the par- 
lament at length to interfere, and to direct by the ſtatutes 
4 & 5 Ann. c. 16. and 7 Geo, Il. c. 29. that, in the caſes 
ot bonds and mortgages, what had long been the practice of 
the courts of equity ſhould alſo for the future be univerſally 
followed in the courts of law; whercin it had before theſe 
ſtatutes in ſome degree obtained a footing j. 


AGAIN; neither a court of equity nor of law can vary 
men's wills or agreements, or (in other words) make wills 
or agreements for them. Both are to underſtand them truly, 
and therefore both of them uniformly. One court ought not 
to extend, nor the other abridge, a lawful proviſion delibe- 
rately ſettled by the parties, contrary to it's juſt intent. A 
court of equity, no more than a court of law, can relieve 
againſt a penalty in the nature of ſtated damages; as a rent 
of 51, an acre for ploughing up antient meadow * : nor 
againſt a lapſe of time, where the time is material to the 
contract ; as in covenants for renewal of leaſes. Both courts 
will equitably conſtrue, but neither pretends to control or 
change, a lawſul ſtipulation or engagement. 


Tu rules of deciſion are in both courts equally appoſite 
to the ſubjects of which they take cognizance, Where the 
ſubject- matter is ſuch as requires to be determined ſecundum 
aequm et bonum, as generally upon actions on the caſe, the 
judgments of the courts of law are guided by the molt libe- 
ral equity. In matters of poſitive right, both courts muſt 
ſubmit to and follow thoſe antient and invariable maxims 
« qua e relifta ſunt et tradita'.” Both follow the law of na- 
tions, and collect it from hiſtory and the molt approved au- 


j2 Keb. 553. 555. Salk. $597» diccre debe; de jure petuli Romani, 
6 Mod. 11, 60. 101. 2 re relifia ſunt er tradita, (Cic. de 
. k 2 Atk. 239. Leg. J. 3. as cal c. 


De jure naturae cegitare per 168 ati ue 
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thors of all countries, where the queſtion is the object of 
that law: as in caſe of the privileges of embaſſadors u, 
hoſtages, or ranſom- bills“. In mercantile tranſactions they 
follow the marine law 9, and argue from the uſages and au- 
thorities received in all maritime countries. Where they exer- 
ciſe a concurrent juriſdiction, they both follow the law of the 
proper forum? : in matters originally of eccleſiaſtical cogni- 
zance, they both equally adopt the canon or imperial law, 
according to the nature of the ſubject à; and, if a queſtion 
came before either, which was properly the object of a 
foreign municipal law, they would both receive information 
what is the rule of the country ” ; and would both decide ac- 
cordingly. 


; Svcn then being the parity of law and reaſon which go- 
verns both ſpecies of courts, wherein (it may be aſked) does 
their eſſential difference conſiſt ? It principally conſiſts in 
the different modes of adminiſtering juſtice in each; in the 
mode of proof, the mode of trial, and the mode of relief. 
Upon theſe, and upon two other accidental grounds of ju- 
riſdiction, which were formerly driven into thoſe courts by 
narrow deciſions of the courts of law, wiz. the true con- 
ſtruction of ſecurities for money lent, and the form and effect 

D 437 ] of a truſt or ſecond uſe; upon theſe main pillars hath been 
gradually erected that ſtructure of juriſprudence, which pre- 
vails in our courts of equity, and is inwardly bottomed upon 
the ſamie ſubſtantial foundations as the legal ſyſtem which 
hath hitherto been delineated in theſe commentaries ; how- 
ever different they may appear in their outward form, from 
the different taſte of their architeQs. 


1. AND, firſt, as to the mode of proof. When faCts, or 
their leading circumſtances, reſt only in the knowlege of the 
party, a court of equity applies itſelf to his conſcience, and 
purges him upon oath with regard to the truth of the tranſ- 


m See vol. I. page 253. 459. 461. 467. 
n Ricord v. Bettenham. Tr. 5 Geo. p See vol. II. page 513» 
III. B. R. q Ibid. 504. 


o See vol. I. page 75. vol. Il, page * id. 463. 
4 action 
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action; and, that being once diſcovered, the judgment is the 
ſame in equity as it would have been at law. But, for want 
of this diſcovery at law, the courts of equity have acquired a 
concurrent juriſdiction with every other court in all matters 
of account. As incident to accounts, they take a concur- 
rent cognizance of the adminiſtration of perſonal afſets*, 
conſequently of debts, legacies, the diſtribution of the reſi- 
due, and the conduct of executors and adminiſtrators", As 
incident to accounts, they alfo take the concurrent juriſ- 
diction of tithes, and all queſtions relating thereto v; of all 
dealings in partnerſhip *, and many other mercantile tranſ- 
actions; and ſo of bailiffs, receivers, factors, and agents!, It 
would be endleſs to point out all the ſeyeral avenues in human 


affairs, and in this commercial age, which lead to or end in 


accounts. 


From the ſame fruitful ſource, the compulſive diſcovery 
upon oath, the courts of equity have acquired a juriſdiction 
over almoſt all matters of fraud ?; all matters in the private 
knowlege of the party, which, though concealed, are bind- 
ing in conſcience; and all judgments at law, obtained 
through ſuch fraud or concealment. And this, not by im- 
peaching or reverſing the judgment itſelf, but by prohibiting 
the plaintiff from taking any advantage of a judgment, ob- 
tained by ſuppreſſing the truth *; and which, had the ſame 
facts appeared on the trial, as now are diſcovered, he would 
never have obtained at all. 


2. As to the mode of trial. This is by interrogatories 
adminiſtered to the witneſſes, upon which their depoſitions are 
taken in writing, wherever they happen to reſide. If there- 
fore the cauſe ariſes in à foreign country, and the witneſſes 
reſide upon the ſpot; if, in cauſes ariſing in England, the 


witneſſes are abroad, or ſhortly to leave the kingdom; or if 


1 Chan, Caſ. 57. Y 2 Vern. 638. 

t 2 P. Was. 145, 4 2 Chan. Caſ. 46. : 
u 2 Chan. Caf. 152, a 2 P. Wms. 148. Yearbook, 22 dev. 
* 1 Fqu. Caſ. abr, 367. 17. 37» #1. 21. 
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witneſſes reſiding at home are aged or infirm ; any of theſe 
caſes lays a ground for a court of equity to grant a commiſſion 
to examine them, and (in confequence)(6) to exerciſe the ſame 
juriſdiction, which might have been exerciſed at law, if the 
witneſſes could probably attend. 


3. Wirn reſpect to the mode of relief. The want of a 
more ſpecific remedy, than can be obtained in the courts of 
law, gives a concurrent juriſdiction to a court of equity in a 
great variety of caſes. To inſtance in executory agreements. 
A court of equity will compel them to be carried into ſtrict 
execution ®, unleſs where it is improper or impoſſible; in- 
ftead of giving damages for their non- performance. And 
hence a fiction is eſtabliſned, that what ought to be done 
ſhall be conſidered as being actually done ©, and ſhall relate 
back to the time when it ought to have been done origi- 
nally : and this fiction is ſo cloſely purſued through all it's 
conſequences, that it neceſſarily branches out into many 
rules of jurifprudence, which form a certain regular ſyſtem, 
So, of waſte, and other fimilar injuries, a court of equity 
takes a concurrent cognizance, in order to prevent them by 
injunction . Over queſtions that may be tried at law, in a 
great multiplicity of actions, a court of equity aſſumes a juriſ- 


J 439 ] diction, to prevent the expenſe and vexation of endlefs litiga- 


d Equ. Caſ. abr. 16. d 1 Ch. Rep. 14. 2 Chan. Caſ. 32. 
c 3 P. Wms. 215. ; 


— — 


3 


(6) The learned Judge has certainly fallen into an error, if he 
means to aſſert, that where a court of equity will grant a commiſſion 
to examine witneſſes, whoſe attendance cannot be procured to give 
teſtimony in a court of common law, it will in ſuch caſe alfo grant 
relief. For though it is very uſual to file a bill praying a diſco- 
very, and that a commiſſion may be iſſued to examine witneſſes 
who live abroad, no doubt can be entertained that if the bill pro- 
ceeded to pray relief, and that relief was ſuch as a court of law 
was fully competent to adminiſter, a demurrer to the bill would 
hold, unleſs it was a caſe where the courts exerciſe a concurrent 

Juriſdiction. 
10 tions 
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tions and ſuits*, In various kinds of frauds it aſſumes a con- 


current f juriſdiction, not only for the ſake of a diſcovery, 
but of a mote extenſive and ſpecific relief: as by ſetting 
aſide fraudulent deeds &, deereeing re-conveyances b, or di- 
recting an abſolute conveyance merely to ſtand as a ſecurity, 
And thus, laſtly, for the ſake of a more beneficial and com- 
plete relief by decreeing a ſale of lands k, a court of equity 
holds plea of all debts, incumbrances, and charges, that may 
affect it or iſſue thereout. 


4. Tas true conſtruction of ſecurities for money lent is ano- 
ther fountain of juriſdiction in courts of equity. When they 
held the penalty of a bond to be the form, and that in ſub- 
ſtance it was only as a pledge to ſecure the repayment of the 
ſum bona fide advanced, with a proper compenſation for the 
uſe, they laid the foundation of a regular ſeries of determi- 
nations, which have ſettled the doctrine of perſonal pledges 
or ſecurities, and are equally applicable to mortgages of real 
property. The mortgagor continues owner of the land, the 
mortgagee of the money lent upon it: but this ownerſhip is 
mutually transferred, and the mortgagor is barred from re- 
demption, if, when called upon by the mortgagee, he does 
not redeem within a time limited by the court; or he may 
when out of poſſeſſion be barred by length of time, by analogy 
to the ſtatute of limitations. | 


5. Tat form of a truſt, or ſecond uſe, gives the courts of 
equity an excluſive juriſdiction as to the ſubject- matter of all 
ſettlements and deviſes in that form, and of all the long terms 
created in the preſent complicated niode of conveyancing. 
This is a very ample ſource of juriſdiction: but the truſt is 
governed by very nearly the ſame rules, as would govern the 
eſtate in a court of law i, if no truſtee was interpoſed ; and, 


by a regular poſitive ſyſtem eſtabliſhed in the courts of equity, D 440 7 


© 7 Vern. 308. Prec. Chan. 261. h 1 Vern. 237. 
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the doQtrine of truſts is now reduced to as great a certainty as 
that of legal eſtates in the courts of the common law. 


Tukess are the principal (for I omit the minuter) grounds 
of the juriſdiction at preſent exerciſed in our courts of equity: 
which differ, we ſee, very conſiderably from the notions en- 
tertained by ſtrangers, and even by thoſe courts themſelves 
before they arrived to maturity; as appears from the princi- 
ples laid down, and the jealouſies entertained of their abuſe, 
by our early juridical writers cited in a former * page; and 
which have been implicitly received and handed down by 
ſubſequent compilers, without attending to thoſe gradual 
acceſſions and derelictions, by which in the courſe of a cen- 
tury this mighty river hath imperceptibly ſhifted it's channel. 
Lambard in particular, in the reign of queen Elizabeth, 
lays it down ®, that “equity ſhould nor be appealed unto, 
& but only in rare and extraordinary matters: and that a 
cc good chancellor will not arrogate authority in every com- 
cc plaint that ſhall be brought before him, upon whatſoever 
cc ſuggeſtion: and thereby both overthrow the authority of 
tc the courts of common law, and bring upon men ſuch a 
cc confuſion and uncertainty, as hardly any man ſhould know 
& how or how long to hold his own aſſured to him.” And 
certainly, if a court of equity were {till at ſea, and floated 
upon the occaſional opinion which the judge who happened 
to preſide might entertain of conſcience in every particular 
caſe, the inconvenience, that would ariſe from this uncer- 
tainty, would be a worſe evil than any hardſhip that could 
follow from rules too ſtrict and inflexible. It's powers would 
have become too arbitrary to have been endured in a country 
like this o, which boaſts of being governed in all reſpects by 
law and not by will. But fince the . time when Lambard 
wrote, a ſet of great and eminent lawyers”, who have ſuc- 
ceſſively held the great ſeal, have by degrees erected the ſyſ- 
tem of relief adminiſtered by a court of equity into a regular 


D 441 ] ſcience, which cannot be attained without ſtudy and expe- 


m See page 433. 2 P. Wms. 68 5, 686. 
n Arcbtien. 71. 73. P See page 54, 5, 56. 
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IT were much to be wiſhed, for the ſake of certainty, peace, 
and juſtice, that each court would as far as poſſible follow the 
other, in the beſt and moſt effectual rules ſor attaining thoſe 
defirable ends. It is a maxim that equity follows the law ; 
and in former days the law has not ſcrupled to follow even 
that equity, which was laid down by the clerical chancellors, 
Every one, who is converſant in our antient books, knows 
that many valuable improvements in the ſtate of our tenures 
(eſpecially in leaſcholds à and copyholds r) and the forms of 
adminiſtering juſtice *, have ariſen from this ſingle reaſon, 
that the ſame thing was conſtantly effected by means of a 
ſubpoena in the chancery. And ſure there cannot be a greater 
ſoleciſm, than that in two ſovereign independent courts eſta- 
bliſned in the ſame country, exerciſing concurrent juriſdic- 
tion, and over the ſame ſubject- matter, there ſhould exiſt in 
a ſingle inſtance two different rules of property, claſhing with 
or contradicting each other. 


IT would carry me beyond the bounds of my preſent pur- 
poſe, to go farther into this matter. I have been tempted to 
go ſo far, becauſe ſtrangers are apt to be confounded by no- 
minal diſtinctions, and the looſe unguarded expreſſions to be 
met with in the beſt of our writers; and thence to form 
erroneous ideas of the ſeparate juriſdictions now exiſting 
in England, but which never were ſeparated in any other 
country in the univerſe. It hath alſo afforded me an op- 
portunity to vindicate, on the one hand, the juſtice of our 
courts of law from being that harſh and illiberal rule, which 
many are too ready to ſuppoſe it; and, on the other, the juſtice 
of our courts of equity from being the reſult of mere arbitrary 


2 Bac. Abr. 150. 
10 Litt. § 77. 


113 


q Gilbert of ejectment. 2. 
Bro. Abr. t. tenant per ce ie. 


See page 200. 
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rience, any more than the ſcience of law: but from which, 
when underſtood, it may be known what remedy a ſuitor is' 
entitled to expect, and by what mode or ſuit, as readily and 
with as much preciſion, in a court of equity as in a court of 
law. | | | 
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opinion, or an exerciſe of dictatorial power, which rides over 
the law of the land, and corrects, amends, and controlls it by 
the looſe and fluctuating dictates of the conſcience of a ſingle 
judge. It is now high time to proceed to the practice of our 
courts of equity, thus explained and thus underſtood. 


THe firſt commencement of a ſuit in chancery is by pre- 
ferring a bill to the lord chancellor in the ſtile of a petition; 
tc humbly complaining ſheweth to your Lordſhip your orator 
« A. B. that, &c.” This in the nature of .a declaration 
at common law, or a libel and allegation in the ſpiritual 
courts: ſetting forth the circumſtances of the caſe at length, 
as, ſome fraud, truſt, or hardſhip; “ in tender conſideration 
« whereof” (which is the uſual language of the bill) « and 
&« for that your orator is wholly without remedy at the com- 
cc mon law,” relief is therefore prayed at the chancellor's 
hands, and alſo proceſs of ſubpoena againſt the defendant, to 
compel him to anſwer upon oath to all the matter charged in 
the bill. And, if it be to quiet the poſſeſſion of lands, to ſtay 
waſte, or to ſtop proceedings at law, an injunCtion 1s alfo 
prayed, in the nature of an interdictum by the civil law, com- 
manding the defendant to ceaſe. 


Tuis bill muſt call all neceſſary parties, however remotely 
concerned in intereſt, before the court ; otherwiſe no decree 
can be made to bind them; and muſt be ſigned by counſel, 
as a certificate of it's decency and propriety. For it muſt not 
contain matter either ſcandaloꝑs o: impertinent : if it does, 
the defendant may refuſe to anſwer it, till ſuch ſcandal or 
impertinence is expunged, which is done upon an order to 
refer it to one of the officers of the court, called a maſter in 
chancery; of whom there are in number twelve, including 
the maſter of the rolls, all of whom, ſo late as the reign 
of queen Elizabeth, were commonly doors of the civil 


L 443 ] law'. The maſter is to examine the propriety of the bill: 


and, if he reports it ſcandalous or impertinent, ſuch matter 
muſt be ſtruck out, and the defendant ſhall have his coſts; 


5 Smith's commonw. b. 2. c. 12. 


which 
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which ought of right to be paid by the counſel who ſigned 
the bill. xo Sr 


WHEN the bill is filed in the office of the fx clerks, (who 
originally were all in orders; and therefore, when the conſti- 
tution of the court began to alter, a law* was made to per- 
mit them to marry) when, I ſay, the bill is thus filed, if an 
injunction be prayed therein, it may be had at various ſtages 
of the cauſe, according to the circumſtances of the caſe(7). If 
the bill be to ſtay execution upon an oppreſſive judgment, 
and the defendant does not put in his anſwer within the tated 
time allowed by the rules of the court, an injunction will 
iſſue of courſe: and, when the anſwer comes in, the in- 
junction can only be continued upon a ſufficient ground ap- 
pearing from the anſwer itſelf. But if an injunction be 
wanted to ſtay waſte, or other injuries of an equally urgent 
nature, then upon the filing of the bill, and a proper caſe 
ſupported by affidavits, the court will grant an injunction 
immediately, to continue till the defendant has put in his - 
anſwer, and till the court ſhall make ſome farther order con- 
cerning it: and, when the anſwer comes in, whether it ſhall 
then be diſſolved or continued till the hearing of the cauſe, is 
determined by the court upon argument, drawn from con- 
ſidering the anſwer and affidavit together. 


BuT, upon common bills, as ſoon as they are filed, pro- 
ceſs of ſubpoena is taken out; which is a writ commanding 
the defendant to appear and anſwer to the bill, on pain of 
1001. But this is not all; for, if the defendant, on ſervice 


of the ſubpoena, does not appear within the time limited by 


t Stat. 14 & 15 Hen. VIII. c. 8, 


(7) An injunction in the court of exchequer ſtays all further 
proceedings, in whatever ſtage the cauſe may be; but in chancery, 
if a declaration be delivered, the party may proceed to judgment 
notwithſtanding an injunction, and execution is only ſtayed ; but if 
no declaration has been delivered, all proceedings at law are re- 
trained, 3 Wordd. 411. 


114 the 
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the rules of the court, and plead, demur, or anſwer to the 
bill, he is then ſaid to be in contempt, and the reſpective 

oceſſes of contempt are in ſucceſſive order awarded againſt 
"ay The firſt of which is an attachment, which is a writ 
in the nature of a capzas, directed to the ſheriff, and com- 
manding him to attach, or take up, the defendant, and bring 
him into court, If the ſheriff returns that the defendant 
non eft inventus, then an attachment with proclamations iſſues ; 
which, beſides the ordinary form of attachment, directs the 
ſheriff that he cauſe public proclamations to be made, 
throughout the county, to ſummon the defendant, upon his 
allegiance, perſonally to appear and anſwer. If this be alſo 
returned with a non ef inventus, and he. ſtill ſtands out in 
contempt, a commiſſion of rebellion is awarded againſt him, for 
not obeying the king's proclamations according to his alle- 
giance; and four commiſſioners therein named, or any of 
them, are ordered to attach him whereſoever he may be found 
in Great Britain, as a rebel and conteraner of the king's laws 
and government, by refuſing to attend his ſovereign when 
thereunto required: ſince, as was before obſerved a, matters 
of equity were originally determined by the king in perſon, 
aſſiſted by his council; though that buſineſs is now devolved 
upon his chancellor. If upon this commiſſion of rebellion a 
non eft inventus is returned, the court then ſends a /erjeant at 
arms in queſt of him; and, if he eludes the ſearch of the 
ſerjeant alſo, then a fequeſtration iſſues to ſeiſe all his perſonal 
eſtate, and the profits of his real, and to detain them, ſub- 
je& to the order of the court. Sequeſtrations were firſt in- 
troduced by fir Nicholas Bacon, lord keeper in the reign of 
queen Elizabeth; before which the court found ſome difli- 
culty in enforcing it's proceſs and decrees v. After an order 
for a ſequeſtration 1fſued, the plaintiff's bill is to be taken 


pro confeſſo, and a decree to be made accordingly. So that 


the ſequeſtration does not ſeem to be in the nature of procefs 
to bring in the defendant, but only intended to enforce the 
performance of the decree. Thus much if the defendant 
abſconds. 


v pag. 50. | v 1 Vern, 421. 


bs 
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Ir the defendant is taken upon any of this proceſs, he is 15 
to be committed to the fleet, or other priſon, till he puts in 
his appearance, or anſwer, or performs whatever elſe this 
proceſs is iſſued to enforce, and alſo clears his contempts by 445 J 
paying the cofts which the plaintiff has incurred thereby. 
For the ſame kind of proceſs (which was alſo the proceſs of 
the court of {tar-chamber till it's diſſolutionꝰ) is iſſued out | 
in all ſorts of contempts during the progreſs of the cauſe, if if 


the parties in any point refuſe or neglect to obey the order of 
court. 


— — -- — — 


TW Ll Wo” OW”. 


i E 


THe proceſs againſt a body corporate is by di/ringas, to 
diſtrein them by their goods and chattels, rents and profits, 
till they ſhall obey the ſummons or directions of the court. 
And, if a peer 1s a defendant, the lord chancellor ſends a 
f letter miſſive to him to requeſt his appearance, together with 
| a copy of the bill; and, if he neglects to appear, then he may 
| 


* — 3 „ 


be ſerved with a ſubpoena ; and, if he continues ſtill in con- 
tempt, a ſequeſtration iſſues out immediately againſt his lands 
and goods, without any of the meſne proceſs of attachments, 
Sc. which are directed only againſt the perſon, and there- 
| fore cannot affect a lord of parliament. The ſame proceſs 
| iſſues againſt a member of the houſe of commons, except 
| only that the lord chancellor ſends him no letter miſſive. 


THe ordinary proceſs before-mentioned cannot be ſued out 
till after ſervice of the /#bpoena, for then the contempt 
begins; otherwiſe he is not preſumed to have notice of the 
bill: and therefore, by abſconding to avoid the /ubpoena, a 
defendant might have eluded juſtice, till the ſtatute 5 Geo. II. 
c. 25. Which enaQts that, where the defendant cannot be 
found to be ſerved with proceſs of ſubpoena, and abſconds 
(as is believed) to avoid being ſerved therewith, a day ſhall 
be appointed him to appear to the bill of the plaintiff, which 
is to be inſerted in the London gazette, read in the pariſh 
church where the defendant laſt lived, and fixed up at the 


” 13 Rym. Feed. 195+ 1 
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royal exchange ; and, if the defendant doth not appear upon 
that day, the bill ſhall be taken pro confeſs. 


Bur if the defendant appears regularly, and takes a copy 
of the bill, he is next to demur, plead, or anſwer. 


A DEMURRER in equity is nearly of the ſame nature as 
a demurrer in law; being an appeal to the judgment of the 
court, whether the defendant ſhall be bound to anſwer the 
plaintiff's bill: as, for want of ſufficient matter of equity 
therein contained; or where the plaintiff, upon his own 
ſhewing, appears to have no right; or where the bill ſeeks a 
diſcovery of a thing which may cauſe a forfeiture of any kind, 
or may convict a man of any criminal miſ-behaviour. For 
any of theſe cauſes a defendant may demur to the bill. And 
if, on demurrer, the defendant prevails, the plaintiff's bill 


ſhall be diſmiſſed : if the demurrer be over-ruled, the de. 
fendant is ordered to anſwer. 


A PLEA may be either to the juriſdiction; ſhewing that the 
court has no cognizance of the cauſe : or to the perſon; ſhew- 
ing ſome diſability in the plaintiff, as by outlawry, excom- 
munication, and the like: or it is in bar; ſhewing ſome 
matter wherefore the plaintiff can demand no relief, as an 
act of parliament, a fine, a releaſe, or a former decree. And 
the truth of this plea the defendant is bound to prove, if put 
upon it by the plaintiff, But as bills are often of a compli- 
cated nature, and contain various matter, a man may plead 
as to part, demur as to part, and anſwer to the reſidue, But 
no exceptions to formal minutiae in the pleadings will be here 


allowed; for the parties are at liberty, on the diſcovery of 
any errors in form, to amend them *. 


AN anſwer is the moſt uſual defence that is made to a 
plaintiffs bill. It is given in upon oath, or the honour of 


x En ceſt court de chauncerie, bome ne et nemi ex rigore juris. ( Dywverſite des 
ſerra prejudice par ſon milpledying ou pur courts. edit. 1534. fol. 296, 297. Bro. 
defaut de forme, mes ſolonque le veryte del Abr. t. juriſdiction. 50.) 
mater, car il doit agarder ſolonque conſciens, 


a peer 
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a peer or peereſs; but, where there are amicable defendants, | N 
their anſwer is uſually taken without oath by conſent of the | 
plaintiff. This method of proceeding is taken from the ec- 
cleſiaſtical courts, like the reſt of the practice in chancery : 
for there, in almoſt every caſe, the plaintiff may demand the 
oath of his adverſary in ſupply of proof. Formerly this was [449] 
done in thoſe courts with compurgators, in the manner of 
our waging of law: but this has been long diſuſed ; and in- 
ſtead of it the preſent kind of purgation, by the ſingle oath 
of the party himſelf, was introduced. This oath was made 
uſe of in the ſpiritual courts, as well in criminal caſes of ec- 
cleſiaſtical cognizance, as in matters of civil right; and it 
was then uſually denominated the oath ex officio : whereof the 
high commiſhon court in particular made a moſt extravagant 
and illegal uſe ; forming a court of inquiſition, in which all 
perſons were obliged to anſwer, in caſes of bare ſuſpicion, 
if the commiſſioners thought proper to proceed againſt them 
ex officio for any ſuppoſed eccleſiaſtical enormities. But when 
the high commiſſion court was aboliſhed by ſtatute 16 Car. I. 
c. 11. this oath ex officio was aboliſhed with it; and it is 
alſo enacted by ſtatute 13 Car, II. ſt. 1. c. 12. © that it ſhall 
« not be lawful for any biſhop or eccleſiaſtical judge to 
ee tender to any perſon the oath ex officio, or any other oath 
« whereby the party may be charged or compelled to confeſs, 
&« accuſe, or purge himſelf of any criminal matter.“ But 
this does not extend to oaths in a civil ſuit, and therefore it 
is ſtill the practice, both in the ſpiritual courts and in 
equity, to demand the perſonal anſwer of the party himſelf 
upon oath. Yet if in the bill any queſtion be put, that 
tends to the diſcovery of any crime, the defendant may 
thereupon demur, as was before obſerved, and may refuſe 
to anſwer, 


Ir the defendant lives within twenty miles of London, he 
muſt be ſworn before one of the maſters of the court : if far- 
ther off, there may be a dedimus potęſtatem or commiſſion to 
take his anſwer in the country, where the commiſſioners 


adminiſter him the uſual oath; and then, the anſwer 2 
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ſealed up, either one of the commiſſioners carries it up to the 
court; or it is ſent by a meſſenger, who ſwears he received 
it from one of the commiſſioners, and that the ſame has not 
been opened or altered ſince he received it. An anſwer muſt 
be ſigned by counſe], and muſt either deny or confeſs all the 


[ 443 J material parts of the bill; or it may confeſs and avoid, that 


is, juſtify or palliate the facts. If one of theſe is not done, 
the anſwer may be excepted to for inſufficiency, and the de- 
fendant be compelled to put in a more ſufficient anſwer. A 
defendant cannot pray any thing in this his anſwer, but to 
be diſmiſſed the court : if he has any relief to pray againſt the 
plaintiff, he mult do it by an original bill of his own, which 
is called a croſi-Bili. 


ArTrR anſwer put in, the plaintiff upon payment of 
coſts may amend his bill, either by adding new parties, or 
new matter, or both, upon the new lights given him by the 
defendant; and the defendant is obliged to anſwer afreſh to 
ſuch amended bill. But this muſt be before the plaintiff has 
replied to the defendant's anſwer, whereby the cauſe is at 
iſſue; for afterwards (8), if new matter ariſes, which did not 
exiſt before, he mult ſet it forth by a /upplemental bill. There 
may be alſo a bill of revivor, when the ſuit is abated by the 
death of any of the parties; in order to ſet the proceedings 
again- in motion, without which they remain at a ſtand. 
And there is likewiſe a bill of interpleader; where a perſon 
who owes a debt or rent to one of the parties in ſuit, but, till 
the determination of it, he knows not to which, deſires that 
they may interplead, that he may be ſafe in the payment. 
In this laſt caſe it is uſual to order the money to be paid into 
court, for the benefit of ſuch of the parties, to whom upon 
hearing the court ſhall decree it to be due. But this depends 
upon circumſtances: and the plaintiff muſt alſo annex an 


(8) Where new matter ariſes after filing the bill, it cannot be 
introduced into the ſuit by amending the original bill, the iſſue 
is not joined, but muſt be ſtated in a ſupplemental bill. 3 44. 
217. 1 Ath. 291. 

: c affidavit 
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affidavit to his bill, ſwearing that he does not collude with 
ei her of the parties. 


Ir the plaintiff finds ſufficient matter confeſſed in the de- 
fendant's anſwer to graund a decree upon, he may proceed i 
to the hearing of the cauſe upon bill and anſwer only. But i 
in that caſe he muſt take the defendant's anſwer to be true | 
in every point, Otherwiſe the courſe is for the plaintiff to 
reply generally to the anſwer, averring his bill to be true, ſi 
certain, and ſufficient, and the defendant's anſwer to be 6d 
directly the reverſe ; which he is ready to prove as the court L 449 J 
ſhall award: upon which the defendant rejoins, averring the , 
like on his ſide; which is joining iſſue upon the facts in diſ. 
pure. To prove which facts is the next concern. 


THis is done by examination of witneſſes, and taking their 
depofitions in writing, according to the manner of the civil 
law. And for that purpoſe interrogatories are framed, or 
queſtions in writing; which, and which only, are to be 
propoſed to, and aſked of, the witneſſes in the cauſe. Theſe 
interrogatories muſt be ſhort and pertinent: not leading 
ones; (as “ did not you ſee this, or, did not you hear 
« that ?”) for if they be ſuch, the depoſitions taken thereon 
will be ſuppreſſed and not ſuffered to be read, For the pur- 
poſe of examining witneſſes in or near London, there is 
an examiner's office appointed; but, for ſuch as live in 
the country, a commiſſion tq examine witneſſes is uſually 
granted to four commilſionersxwo named of each fide, or 
any three or two of them, to take the depoſitions there. And 
if the witnefles reſide beyond fea, a commiſſion may be had 
to examine them there upon their own oaths, and (if fo- 
reigners) upon the oaths of ſkilful interpreters. And it hath 
been eſtabliſhed ? that the depoſition of an heathen who be- 

lives in the ſupreme being, taken by commiſſion in the moſt 
ſolemn manner according to the cuſtom of his own country, 
may be read in evidence. | 


y Omichune v, Barker, 'Atk. 22. 
THE 
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THE commiſſioners are ſworn to take the examinations 
truly and without partiality, and not to divulge them till 
publiſhed in the court of chancery; and their clerks are alſo 
ſworn to ſecrecy. The witneſſes are compella le by proceſs 
of ſubpoena, as in the courts of common law, to appear and 
fubmit to examination, And when their depoſitions are 
taken, they are tranſmitted to the court with the ſame care 
that the anſwer of a defendant is ſent, 


Ir witneſſes to a diſputable fact are old and infirm, it is 
very uſual to file a bill to perpetuate the teſtimony of thoſe 
witneſſes, although no ſuit is depending; for, it may be, a 
man's antagoniſt only waits for the death of ſome of them to 
begin his ſuit. This is moſt frequent when lands are deviſed 
by will away from the heir at law; and the deviſee, in order 
to perpetuate the teſtimony of the witneſſes to ſuch will, ex- 
hibits a bill in chancery againſt the heir, ard ſets forth the 
will verbatim therein, ſuggeſting that the heir is inclined to 
diſpute it's validity: and then, the defendant having anſwer- 
ed, they proceed to iflue as in other caſes, and examine the 
witneſſes to the will; after which the cauſe is at an end, 
without proceeding to any decree, no relief being prayed by 
the bill : but the heir is entitled to his coſts, even though he 
conteſts the will. This is what is uſually meant by proving 
a will in chancery. | 


WHEN all the witneſſes are examined, then, and not be- 
fore, the depoſitions may be publiſhed, by a rule to paſs pub- 
lication ; after which they are open for the inſpection of all 
the parties, and copies may be taken of them. The cauſe is 
then ripe to be ſet down for hearing, which may be done at 
the procurement of the plaintiff, or defendant, before either 
the lord chancellor or the maſter of the rolls, according to 
the diſcretion of the clerk in court, regulated by the nature 
and importance of the ſuit, and the arrear of cauſes depending 
before each of them reſpectively. Concerning the authority 
of the maſter of the rolls to hear and determine cauſes, and 
his general power in the court of chancery, there were (not 
many 
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many years ſince) divers queſtions and diſputes very warmly 
agitated ; to quiet which it was declared by ſtatute 3 Geo. II. 
c. 30. that all orders and decrees by him made, except ſuch 
as by the courſe of the court were appropriated to the great 
ſeal alone, ſhould be deemed to be valid; ſubject neverthe- 
leſs to be diſcharged or altered by the lord chancellor, and 
ſo as they ſhall not be inrolled, till the ſame are ſigned by his 
lordſhip. Either party may be ſubpoena'd to hear judgment 
on the day ſo fixed for the hearing: and then, if the plaintiff ( 45x 
does not attend, his bill is diſmiſſed with coſts; or, if the 
defendant makes default, a decree will be made againſt him, 
which will be final, unleſs he pays the plaintiff's coſt of at- 
tendance, and ſhews good cauſe to the contrary on a day ap- 
pointed by the court. A plaintiff's bill may alſo at any time 
be diſmiſſed for want of proſecution, which is in the nature 
of a nonſuit at law, if he ſuffers three terms to elapſe without 
moving forward in the cauſe. 


WHEN there are croſs cauſes, on a croſs bill filed by the 
defendant againſt the plaintiff in the original cauſe, they are 
generally contrived to be brought on together, that the ſame 
hearing and the ſame decree may ſerve for both of them. The 
method of hearing cauſes in court is uſually this. The par- 
ties on both ſides appearing by their counſel, the plaintiff's 
bill is firſt opened, or briefly abridged, and the defendant's 
anſwer alſo, by the junior counſel on each fide : after which 
the plaintiff's leading counſel ſtates the caſe and the matters 
in iſſue, and the points of equity ariſing therefrom : and then 
ſuch depoſitions as are called for by the plaintiff are read by 
one of the fix clerks, and the plaintiff may alſo read ſuch part 
of the defendant's anſwer, as he thinks material or conve- 
nient : and after this the reſt of the counſel for the plaintiff 
make their obfervations and arguments. Then the defend- 
ant's counſel go through the ſame proceſs for him, except 
that they may not read any part of his anſwer ; and the coun- 


2 On a trial at law if the plaintiff the truth of the defendant's teſtimony, 
reads any part of the defendant's anſwer, and makes the whole of his anſwer 
he muſt read the whole of it: for by evidence. 


reading any of it he ſhews a rellanc on p 
, | C 
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ſel for the plaintiff are heard in reply. When all are heard, 
the court pronounces the decree, adjuſting every point in de- 
bate according to equity and good conſcience; which decree 
being uſually very long, the minutes of it are taken down, 
and read openlyin court by the regiſtrar (9). The matter of coſts 
to be given to either party, is not here held to be a point of 
right, but merely diſcretionary (by the ſtatute 17 Ric. II. 
c. 6.) according to the circumſtances of the caſe, as they ap- 


452 ] pear more or leſs favourable to the party vanquiſhed. And 


yet the ſtatute 15 Hen. VI. c. 4. ſeems expreſsly to direct, 
that as well damages as colts ſhall be given to the defendant, 
if wrongfully vexcd in this court. 


Tux chancellor's decree is either interlocutory or final. It 
very ſeldom happens that the firſt decree can be final, or con- 
clude the cauſe ; for, if any matter of fact is ſtrongly contro- 
verted, this court is ſo ſenſible of the deficiency of trial by 
written depoſitions, that it will not bind the parties thereby, 
but uſually directs the matter to be tried by jury; eſpecially 
ſuch important facts as the validity of a will, or whether A 
is the heir at law to B, or the exiſtence of a modus decimandi 
or real and immemorial compoſition for tithes. But, as no 
jury can be ſummoned to attend this court, the fact is uſually 
directed to be tried at the bar of the court of king's bench or 
at the aſſiſes, upon a feigned iſſue. For, (in order to bring 
it there, and have the point in diſpute, and that only, put in 
iſſue) an action is brought, wherein the plaintiff by a fiction 
declares that he laid a wager of 5/ with the defendant, that 
A was heir at law to B; and then avers that he is ſo; and 
therefore demands the 5/. The defendant admits the feign- 
ed wager, but avers that A is not the heir to B; and there- 


* 


— 


(9) It is not now the practice for the regiſtrar to read the minutes 
of the decree openly in court; but any party to the ſuit may 
procure a copy of them, and if there is any miſtake, may move 
to have them amended. But after a decree has been formally 
drawn up and entered, no errors in it can be rectiſied on motion, 
or by any other proceeding than rehearing the cauſe, 


upon 
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upon that iſſue is joined, which is directed out of chancery to 
be tried: and thus the verdict of the jurors at law determines 
the fact in the court of equity. Theſe ſeigned iflues ſeem 
borrowed from the ſponſio judicialis of the Romans *: and are 
alſo frequently uſed in the courts of law, by conſent of the 
parties, to determine ſome diſputed rights without the forma- 


lity of pleading, and thereby to ſave much time and expenſe 
in the deciſion of a cauſe (10), 


So likewiſe, if a queſtion of mere law ariſes in the courſe of 
2 cauſe, as whether by the words of a will an eſtate for life or 
in tail is created, or whether a future intereſt deviſed by a teſ- 
tator ſhall operate as a remainder or an executory deviſe, it is 
the practice of this court to refer it to the opinion of the 
. 32 9 
judges of the court of king's bench or common pleas, upon a 
caſe ſtated for that purpoſe (11); wherein all the material facts 


a Nota ef! ſponſio judicialis ; ſpondejne Heinec Antiquitat, J. 3. t.16, 6 4. & 
e quingentos fi meus fit * Ipondeo, fi tuus Sigon. de judicis. I. 21. p. 466. citar 
« ft, Et tu quogue ſpondeſne quingentos, ibid. 
* ni tuus fit! ſponder, ni meus fit.” Vide 


"— —„ 
—— 


— — — 


— 


(10) The conſent of the court ought alſo to be previouſly ob- 
tained, for a trial of a feigned iſſue without ſuch conſent is a 
contempt, which will authorize the court to order the proceed- 
ings to be ſtayed. 4 T. R. 402. 

(11) In a late caſe, the maſter of the rolls fitting for the lord 
chancellor, directed a caſe for the opinion of the court of king's 
bench, ſaying, he thought he had authority ſo to do when fitting 
for the lord chancellor, though not when fitting at the rolls: 
(Horton v. Whitaker. 2 Bro. Chan. Ca. 88.) When a caſe is heard 
before the maſter of the rolls fitting in his own court, on which 
he wiſhes to have the opinion of a court of law, he direQs an 
action to be commenced by the parties in a court of law in ſuch 
form, that the queſtion on which he has a doubt may be decided in 
that ſuit, and ſuſpends his decree till the court of law has given 
its judgment. The court of exchequer is both 4 court of law and 
a court of equity Cv. ant. 43-) ; therefore if a queſtion of mere 
law ariſes in the courſe of the exerciſe of its equitable juriſdiction, 
the barons will decide upon it in that ſuit, without referring it to 
another juriſdiction. : 
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are admitted, and the point of law is ſubmitted to their de- 
cifion : who thereupon hear it ſolemnly argued by counſel on 
both ſides, and certify their opinion to the chancellor, And 
upon ſuch certificate the decree is ufually founded, 


AxoTHER thing alſo retards the completion of decrees. 
Frequently long accounts are to be ſettled, incumbrances and 
debts to be inquired into, and a hundred little facts to be 
cleared up, before a decree can do full and fufficient juſtice. 
Theſe matters are always by the decree on the firſt hearing 
referred to a maſter in chancery to examine; which exami- 
nations frequently laſt for years: and then he is to report the 
fact, as it appears to him, to the court. This report may 
be excepted to, diſproved, and over-ruled; or otherwiſe is 
confirmed, and made abſolute, by order of the court. 


Wurm all iffues are tried and ſettled, and all references to 
the maſter ended, the cauſe is again brought to hearing, upon 
the matters of equity reſerved ; and a final decree is made: 
the performance of which is inforced (if neceſſary) by com- 
mitment of the perſon, or ſequeſtration of the party's eſtate. 
And if by this decree either party thinks himſelf aggrieved, 
he may petition the chancellor for a rehearing ; whether it 
was heard before his lordſhip, or any of the judges, ſitting 
for him, or before the maſter of the rolls. For whoever 
may have heard the cauſe, it is the chancellor's decree, and 
mult be ſigned by him before it is enrolled®; which is done 
of courſe unleſs a rehearing be deſired. Every petition for a 
rehearing muſt be ſigned by two counſel of character, uſually 
ſuch as have been concerned in the cauſe, certifying that they 
apprehend the cauſe is proper to be reheard. And upon the 
rehearing all the evidence taken in the cauſe, whether 


read before or not, is now admitted to be read; becaufe it is 


the decree of the chancellor himſelf, who only now ſits to 
hear reaſons why it ſhould not be enrolled and perfected; at 
which time all omiſſions of either evidence or argument may 


b Stat, 3 Geo. II. c. 30. See page 450. 
be 
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be ſupplied . But, after the decree is once ſigned and en- 


rolled, it cannot be reheard or reCtified, but by bill of review, 4 | 
or by appeal to the houſe of lords. 


A BILL of review may be had upon apparent error in judg- 
ment, appearing on the face of the decree; or, by ſpecial 
leave of the court, upon oath made of the diſcovery of new 
matter or evidence, which could not poſſibly be had or uſed 
at the time when the decree paſſed. But no new evidence 
or matter then in the knowlege of the parties, and which 


might have been uſed before, ſhall be a ſufficient ground for 
a bill of review. 


AN appeal to parliament, that is, to the houſe of lords, is 
the dernier reſort of the ſubject who thinks himſelf aggrieved 
by an interlocutory order or final determination in this court: 
and it is efeFed by petition to the houſe of peers, and not ; 
by zorit of error, as upon judgments at common law. This 
juriſdiction is ſaid to have begun in 18 Jac. I. and it is cer- 
tain, that the firſt petition, which appears in the records of 
parliament, was preferred in that year*; and that the firſt 
which was heard and determined (though the name of appeal 
was then a novelty) was preſented in a few months after: 
both levelled againſt the lord chancellor Bacon for corrup- 
tion, and other miſbehaviour. It was afterwards warmly 
controverted by the houſe of commons 1n the reign of Charles 
the ſecond®, But this diſpute is now at reſt h; it being ob- 
vious to the reaſon of all mankind, that, when the courts of 
equity became principal tribunals for deciding cauſes of pro- 
perty, a reviſion of their decrees (by way of appeal) became 
equally neceſſary, as a writ of error from the judgment of a L 455 ] 
court of law. And, upon the ſame principle, from decrees 
of the chancellor relating to the commiſſioners ſor the diſſolu- 
tion of chauntries, &c. under the ſtatute 37 Hen. VIII. c. 4. 
(as well as for charitable uſes under the ſtatute 43 Eliz. c. 4.) 


© Gilb. Rep. 151, 182. Lords ' Journ. 3. 11. 12 Dec. 1621. 
d Com. Journ, I3 Mar. I704» 2 Com. Journ. 19 Nov. 1675, & c. 
e Lo:ds* Journ, 23 Mar. 1620» h Show, Parl. C 81. 
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an appeal to the king in parliament was always unqueſtion- 
ably allowed i. But no new evidence is admitted in the houſe 
of lords upon any account; this being a diſtinct juriſdictionł: 
which differs it very conſiderably from thoſe inſtances, wherein 
the ſame juriſdiction reviſes and corrects it's own acts, as in 
rehearings and bills of review. For it is a practice unknown 
to our law, (though conſtantly followed in the ſpiritual courts, 
when a ſuperior court is reviewing the ſentence of an infe- 
rior, to examine the juſtice of the former decree by evidence 
that was never produced below. And thus much for the 
general method of proceeding in the courts of equity. 


i Duke's Charitable Uſes, 62. * Gilb. Rep. 155, 156. 


THE END OF THE THIRD BOOK. 
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Proceedings on a Writ of Rionr Patent. 


$ 1. Writ of RicaT patent in the Cour Baron. 


G 


EDRBGE the ſecond by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, 
and ſo forth; to Willoughby earl of Abingdon, greet- 
ing. Te command you that without delay you hold 

full right to William Kent eſquire, of one meſſuage and twenty 

acres of land with the appurtenances in Dorcheſter, which he 
claims to hold of you by the free ſervice of one penny yearly in 
lien of all ſervices, of which Richard Allen deforces him, And 
unleſs you ſo do, let the ſheriff of Oxfordſhire do it, that we no 

longer hear complaint thereof for defect of right. Witneſs | 4 

ourſelf at Weſtminſter, the twentieth day of Auguſt, in the bir, 


' tieth year of our reign. 


Pledges of proſecution, J chd Roe, 


5 2. Writ of Tol r, to remove it into the CounTY COURT. 


Charles Morton eſquire, ſheriff of Oxfordſhire, to John 
Long, bailiff errant of our lord the king and of mylelf, greet- 
K k 3 ing. 


i A RN 
ing. Wecauſe by the complaint of William Kent eſquire, 


wy perſonally preſent at my county court, to wit, on Monday the 


ſixth day of September in the thirtieth year of the reign of our 
lord GeorGE the ſecond by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and ſo forth, 
at Oxford in the ſhirehouſe there holden, I am informed, that 
although he himſelf the writ of our ſaid lord the king of right 
patent directed to Willoughby earl of Abingdon, for this that 
he ſhould hold full right to the ſaid William Kent of one meſ- 
ſuage and twenty acres of land with the appurtenances in Dor- 
cheſter within my ſaid county, of which Richard Allen deforces 
him, hath brought to the ſaid Willoughby earl of Abingdon; 
yet, for that the ſaid Willoughby earl of Abingdon favoureth 
the ſaid Richard Allen in this part, and hath hitherto delayed 
to do full right according to the exigence of the ſaid writ, I 
command you on the part of our ſaid lord the king, firmly en- 
Joining, that in your proper perſon you go to the court baron 
of the ſaid Willoughby earl of Abingdon at Dorcheſter afore- 
ſaid, and take away the plaint, which there is between the 
ſaid William Kent and Richard Allen by the ſaid writ, into my 
county court to be next holden; and ſummon by good ſum- 
moners the ſaid Richard Allen, that he be at my county court 
on Monday the fourth day of October next coming at Oxford 
in the ſhirehouſe there to be holden, to anſwer to the ſaid Wil- 
liam Kent thereof. And have you there then the ſaid plaint, 
the ſummoners, and this precept. Given in my county court 


at Oxford in the ſhirehouſe, the ſixth day of September, in the 
year aforeſaid. | 


$ 3. Writ of Pon E, io remove it into the Court of Common PLEAS. 


GEORGE the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, and 
ſo forth, to the ſheriff of Oxfordſhire, greeting. Put, at the 
requeſt of William Kent, before our juſtices at Weſtminſter on 
the morrow of All Souls, the plaint which 1s in your county 
court by our writ of right, between the ſaid William Kent de- 

mandant 
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mandant, and Richard Allen tenant, of one meſſuage and No 7, 
twenty acres of land with the appurtenances in Dorcheſter ; and 
ſummon by good ſummoners the ſaid Richard Allen, that he be 
then there, to anſwer to the ſaid William Kent thereof, And 
have you there the ſummoners and this writ. Witneſs ourſelf at 


Weſtminſter, the tenth day of September, in the thirtieth year 
of our reign, 


2. 


$ 4+ Writ of Rionr, quia Dominus remiſit Curiam, 


GEORGE the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, and 
ſo forth, to the ſheriff of Oxfordſhire, greeting. Command 
Richard Allen, that he juſtly and without delay render unto 
William Kent one meſſuage and twenty acres of land with the 
appurtenances in Dorcheſter, which he claims to be his right 
and inheritance, and whereupon he complains that the aforeſaid 
Richard unjuſtly deforces him. And unleſs he ſhall ſo do, and 
if the ſaid William ſhall give you ſecurity of proſecuting his claim, 
then ſummon by good ſummoners the ſaid Richard, that he appear 
before our juſtices at Weſtminſter on the morrow of All Souls, to 
ſhew wherefore he hath not done it. And have you there the 
ſummoners and this writ. Witneſs ourſelf at Weſtminſter, the 

- twentieth day of Auguſt, in the thirtieth year of our reign. Be- 
cauſe Willoughby earl of Abingdon, the chief lord of that fee, 
hath thereupon remiſed unto us his court. 


Pledges of } John Doe,” Summoners of the F John Den. Sheriff's 
Proſecution, 4 Rich. Roe. within- named Richard, © Rich. Fen, Return. 


| Rk 4 $ 5. The 


Writ. 


Dominus re- 
miſit curiam. 


Count. 


Eſplees. 
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Defence. 


— 222 


Replica- 
tion. 


& 5. The Record, with award of Bateel. 


Pleas at Weſtminſter before fir John Willes knight, and his 
brethren, juſtices of the bench of the lord the king at Weſtmin- 
ſter, of the term of ſaint Michael in the thirtieth year of the reign 
of the lord GOR GE the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, &c. 


Oxon, [ William Kent, eſquire, by James Parker, his attorney, 

to wit. ] demands againſt Richard Allen, gentleman, one meſ- 
ſuage and twenty acres of land, with the apppurtenances, in Dor- 
cheſter, as his right. and inheritance, by writ of the lord the 
king of right, becauſe Willoughby earl of Abingdon the chief lord 
of that fee hath now thereupon remiſed to the lord the king his 
court. Ind whereupon he ſaith, that he himſelf was ſeiſed of the 
tenements aforeſaid, with the appurtenances, in his demeſne as of 
fee and right, in the time of peace, in the time of the lord Geor ce 
the firſt late king of Great Britain, by taking the eſplees thereof 
to the value“ [of ten ſhillings, and more, in rents, corn, and 


graſs.) And that ſuch is his right he offers [ſuit and good proof.] 


Ind the ſaid Richard Allen, by Peter Jones his attorney, comes 
and defends the right of the ſaid William Kent, and his ſeiſin, 
when [and where it ſhall behove him,] and all [that concerns it,] 
and whatſoever [he ought to defend] and chiefly the tenements 
aforeſaid with the appurtenances, as of fee and right, [namely, 
one meſſuage and twenty acres of land, with appurtenances in 
Dorcheſter.] And this he is ready to defend by the body of his 
free man, George Rumbold by name, who is preſent here in court 
ready to defend the ſame by his body, or in what manner ſoever the 
'court of the lord the king ſhall conſider that he ought to defend, 
And if any miſchance ſhould befal the ſaid George (which God 
defend) he is ready to defend the ſame by another man, who 
(is bounden and able to defend it.] And the ſaid William 
Kent ſaith, that the ſaid Richard Allen unjuſtly defends the 


N. B. The clanſes between hooks, in this and the ſubſcquent numbers of 
the appendix, arc uſual. y no otherwiſe K preſſcd in the records than by an &. 
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right of him the ſaid William, and his ſeiſin, Ec. and all, &c. 
and whatſoever, &c, and chiefly of the tenements aforeſaid with — 


the appurtenances, as of fee and right, fc, ; becauſe he ſaith, 
that he himſelf was ſeiſed of the tenements aforeſaid, with the 
appurtenances, in his demeſne as of fee and right, in the time 
of peace, in the time of the ſaid lord Geor ct the firſt late 
king of Great Britain, by taking the eſplees thereof to the 
value, &c. Ind that ſuch is his right, he is prepared to prove 
by the body of his freeman, Henry Broughton by name, who 
is preſent here in court ready to prove the ſame by his body, or 
in what manner ſoever the court of the lord the king ſhall con- 
ſider that he ought to prove; and if any miſchance ſhould befal 
the ſaid Henry (which God defend) he is ready to prove the 
ſame by another man, who, Sc. And hereupon it is demanded 
of the ſaid George and Henry, whether they are ready to make 
battel, as they before have waged it; who ſay that they are. 


.N* 1. 


inder of 
tel. 


And the ſame George Rumbold giveth gage of defending, and Cages 
the ſaid Henry Broughton giveth gage of proving; and, ſuch — 


engagement being given as the manner is, it is demanded of 
the ſaid William Kent and Richard Allen, if they can ſay any 
thing wherefore battel ought not to be awarded in this caſe; 


who ſay that they cannot. Therefore it is conſidered, that Award of 


battel be made thereon, &c. And the ſaid George Rumbold 
findeth pledges of battel, to wit, Paul Jenkins and Charles 
Carter; and the ſaid Henry Broughton findeth alſo pledges of 


Battel. 
Pledges. 


battel, to wit, Reginald Read and Simon Tayler. And there - Conting. 
upon day is here given as well to the ſaid William Kent as to e 


the ſaid Richard Allen, to wit, on the morrow of ſaint Martir 
next coming, by the aſſent as well of the ſaid William Kent as 


of the ſaid Richard Allen. And it is commanded that each of 


them then have here his champion, ſufficiently furniſhed with 
competent armour as becomes him, and ready to make the bat- 
tel aforeſaid : and that the bodies of them in the mean time be 


ſafely kept, on peril that ſhall fall thereon. It which day here c 


come as well the ſaid William Kent as the ſaid Richard Allen PPear. 


by their attorneys aforeſaid, and the ſaid George Rumbold and 
Henry Broughton in their proper perſons likewiſe come, ſuffi- 
ciently furniſhed wit competent armour as becomes them, ready 


to make thg battel aforeſaid, as they had before * it. 
| . nd 
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And hereupon day is further given by the court here, as well 


to the ſaid William Kent as to the ſaid Richard Allen, at 


Tothill near the city of Weſtminſter in the county of Middle- 
ſex, to wit, on the morrow of the purification of the bleſſed 


: virgin Mary next coming, by the aſfent as well of the ſaid Wil- 


liam as of the aforeſaid Richard. And it is commanded, that 
each of them have then there his champion, armed in the form 
aforeſaid, ready to make the battel aforeſaid, and that their 
bodies in the mean time, &c. At which day here, to wit, at 
Tothill aforeſaid, comes the ſaid Richard Allen by his attorney 
aforeſaid, and the ſaid George Rumbold and Henry Broughton 
in their proper perſons likewiſe come, ſufficiently furniſhed 
with competent armour as becomes them, ready to make the 
battel aforeſaid, as they before had waged it. And the ſaid 
William Kent being ſolemnly called doth not come, nor hath 


proſecuted his writ aforeſaid. Therefore it is conſidered, that 


the ſame William and his pledges of proſecuting, to wit, John 
Doe and Richard Roe, be in mercy for his falſe complaint, and 
that the ſame Richard go thereof without a day, &c. and alſo 
that the ſaid Richard do hold the tenements aforeſaid with the 
appurtenances, to him and his heirs, quit of the ſaid William 
and his heirs, for ever, c. 


$ 6. Trial by the grand Aſiſe, 


And the ſaid Richard Allen, by Peter Jones, his 
attorney, comes and defends the right of the ſaid William 
Kent, and his ſeiſin, when, &c. and all, &c. and whatſoever, 
Sc. and chiefly of the tenements aforeſaid with the appurte- 
nances, as of fee and right, &c. and puts himſelf upon the 
grand aſſiſe of the lord the king, and prays recognition to be 
made, whether he himſelf hath greater right to hold the tene- 
ments aforeſaid with the appurtenances, to him and his heirs as 
tenants thereof as he now holdeth them, or the ſaid William 
to have the ſaid tenements with the appurtenances as he above 
demandeth them. And he tenders here in court fix ſhillings 
and eight-pence to the uſe of the lord the now king, &c. for 

| that 
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that, to wit, it may be inquired of the time [of the ſeiſin Ne 1. 
alleged by the ſaid William.) And he therefore prays, tha 
it may be inquired by the afliſe, whether the ſaid William Kent 

was ſeiſed of the tenements aforeſaid with the appurtenances in 

his demeſne as of fee in the time of the ſaid lord the king 

GEORGE the firſt, as the ſaid William in his demand before 

hath alleged. Therefore it is commanded the ſheriff, that he Summons 
ſummon by good ſummoners four lawful knights of his county, be rel 
girt with ſwords, that they be here on the octaves of ſaint 

Hilary next coming, to make election of the aſſiſe aforeſaid, 

The ſame day is given as well to the ſaid William Kent as to 

the ſaid Richard Allen here, Cc. At which day here come as 

well the ſaid William Kent, as the ſaid Richard Allen; and 

the ſheriff, to wit, fir Adam Alſtone knight now retarns, that Return, 
he had cauſed to be ſummoned Charles Stephens, Randal Whe- 

ler, Toby Cox, and Thomas Munday, four lawful knights of 

his county, girt with ſwords, by John Doe and Richard Roe 

his bailiffs, to be here at the ſaid oftaves of ſaint Hilary, to do 

as the ſaid writ thereof commands and requires; and that the. 

ſaid ſummoners, and each of them, are mainprized by John 

Day and James Fletcher. Whereupon the ſaid Charles Ste- 

phens, Randal Wheler, Toby Cox, and Thomas Munday, four 

lawful knights of the county aforeſaid, girt with ſwords, being 

called, in their proper perſons come, and, being ſworn, upon FleQion of 
their oath in the preſence of the parties aforeſaid choſe of _ 1 
themſelves and others twenty- four, to wit, Charles Stephens, 

Randal Wheler, Toby Cox, Thomas Munday, Oliver Green- 
way, John Boys, Charles Price, knights, Daniel Prince, Wil- 
iam Day, Roger Lucas, Patrick Fleming, James Harris, John 
Richardſon, Alexander Moore, Peter Payne, Robert Quin, Ar- 
chibald Stuart, Bartholomew Norton, and Henry Davis, eſquires, 
John Porter, Chriſtopher Ball, Benjamin Robinſon, Lewis Long, 
William Kirby, gentlemen, good and lawful men of the county 
aforeſaid, who neither are of kin to the ſaid William Kent nor 
to the ſaid Richard Allen, to make recognition of the grand 
aſſiſe aforeſaid. Therefore it is commanded the ſheriff, that he prnire 
cauſe them to come here from the day of Eaſter in fifteen days, fas 
to make the recognition aforeſaid, The ſame day is there given 

to the parties aforeſaid, At which day here come as well the 


faid 
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ſaid William Kent as the ſaid Richard Allen, by their attorneys 
aforeſaid, and the recognitors of the afliſe whereof mention is 
above made being called, come, and certain of them, to wit, 
Charles Stephens, Randal Wheler, Toby Cox, Thomas Mun- 
day, Charles Price, knights, Daniel Prince, Roger Lucas, Wil- 
liam Day, James Harris, Peter Payne, Robert Quin, Henry 
Davis, John Porter, Chriſtopher Ball, Lewis Long, and Wil- 
liam Kirby, being elected, tried, and ſworn, upon their oath ſay, 
that the ſaid William Kent hath more right to have the tene- 
ments aforeſaid with the appurtenances to him and his heirs, as 
he demandeth the ſame, than the ſaid Richard Allen to hold the 
ſame as he now holdeth them, according as the ſaid William 
Kent by his writ aforeſaid bath ſuppoſed. Therefore it is 
confidered, that the ſaid William Kent do recover his ſeiſin 
againſt the ſaid Richard Allen of the tenements aforeſaid with 
the appurtenances, to him and his heirs, quit of the ſaid Ri- 
chard Allen and his heirs, for ever: and the ſaid Richard Allen, 
in mercy, Oc. 


Ne Il. 
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Proceedings on an Action of Treſpaſs in EjxcTMENT, 
by Original, in the King's Bench, 


8 1. The Original Writ, 


GED RGE the ſecond, by the grace of God of Great Bri- $ fecerit te 

tain, France and Ireland, king, defender of the faith, and ſo/ſ<urum. 
forth; to the ſheriff of Berkſhire, greeting. If Richard Smith 
ſhall give you ſecurity of proſecuting his claim, then put by 
gage and ſafe pledges William Stiles, late of Newbury, gentle- 
man, ſo that he be before us on the morrow of All-Souls, where. 
ſoever we ſhall then be in England, to thew wherefore with force 
and arms he entered into one meſſuage with the appurtenances, in 
Sutton, which John Rogers eſquire, hath demiſed to the afore- 
ſaid Richard, for a term which is not yet expired, and ejected 
him from his ſaid farm, and other enormities to him did, to the 
great damage of the ſaid Richard, and againſt our peace, And 
have you there the names of the pledges, and this writ. Mit - 
neſs ourſelf at Weſtminſter, the twelfth day of October, in the 
twenty-ninth year of our reign. 


Pledges of 7 John Doe. ne (har Den. Sheriff's 


proſecution, J Richard Roe. — 9s Richard Fen, Return» 


5 2, Copy of the Declaration againſt the caſual Ejefor ; who gives 
Notice thereupon to the Tenant in Poſſeſſion. 


Michaelmas, the 29th of king George the ſecond, 


Berks, 7 Wiliiam Stiles, late of Newbury in the ſaid county, Declara- 85 
to wit.) gentleman, was attached to anſwer Richard Smith, of dien. 
a plea, wherefore with force and arms he entered into one meſ- 
| ſuage, 
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Ne IT. ſuage, with the appurtenances, in Sutton in the county aforeſaid, 
wy hich John Rogers eſquire demiſed to the ſaid Richard Smith 


for a term which is not yet expired, and ejected him from his 
ſaid farm, and other wrongs to him did, to the great damage of 
the ſaid Richard, and againſt the peace of the lord the king, &c. 
And whereupon the ſaid Richard by Robert Martin his attorney 
complains, that whereas the ſaid John Rogers, on the firſt day of 
October in the twenty-ninth year of the reign of the lord the 
king that now is, at Sutton aforeſaid, had demiſed to the ſame 
Richard the tenement aforeſaid, with the appurtenances, to have 
and to hold the ſaid tenement, with the appurtenances, to the 
ſaid Richard and his afligns, from the feaſt of ſaint Michael the 
archangel then laſt paſt, to the end and term of five years from 
thence next following and fully to be complete and ended, by 
virtue of which demiſe the ſaid Richard entered into the ſaid 
tenement, with the appurtenances, and was thereof poſſeſſed ; 
and, the ſaid Richard being ſo poſſeſſed thereof, the ſaid Wil- 
lam afterwards, that is to ſay, on the ſaid firſt day of October in 
the ſaid twenty-ninth year, with force and arms, that is to ſay, 
with ſwords, ſtaves, and knives, entered into the ſaid tenement, 
with the appurtenances, which the ſaid John Rogers demiſed 
to the ſaid Richard in form aforeſaid for the term aforeſaid, 
which is not yet expired, and ejected the ſaid Richard out of his 
ſaid farm, and other wrongs to him did, to the great damage of 
the ſaid Richard, and againſt the peace of the ſaid lord the 
king; whereby the ſaid Richard faith, that he is injured and 


damaged to the value of twenty pounds, And thereupon he 
brings ſuit, &c.- 


Martin, for the plaintiff. : Pledges of { John Doe. 
Peters, for the defendant. proſecution, © Richard Roe. 


Mr. George Saunders, 


I am informed that you are in poſſeſſion of, or claim title to, 
the premiſes mentioned in this declaration of ejectment, or to 
ſome part thereof; and I, being ſued in this action as a caſual 

| 4 f ejector, 
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ejector, and having no claim or title to the ſame, do adviſe you 
to appear next Hilary term in his majeſty's court of king's 
bench at Weſtminſter, by ſome attorney of that court; and then 
and there, by a rule to be made of the ſame court, to cauſe 
yourſelf to be made defendant in my ſtead ; otherwiſe I ſhall 


ſuffer judgment to be entered againſt me, and you will be turned 
out of poſſeſſion. 


Your loving friend, 


5 January, 1756. 


$ 3. The Rule of Court. 


Hilary Term, in the twenty-ninth Year of King Gzores the 
fecond. 


Berks, © It is ordered by the court, by the aſſent of both 

to wit. I parties, and their attorneys, that George Saunders, 
gentleman, may be made defendant, in the place of the now 
defendant William Stiles, and ſhall immediately appear to the 
plaintiff *'s action, and ſhall receive a declaration in a plea of 
treſpaſs and ejectment of the tenements in queſtion, and ſhall 
immediately plead thereto, not guilty: and, upon the trial of 
the iſſue, ſhall confeſs leaſe, entry, and ouſter, and inſiſt upon 
his title only. And if, upon trial of the iſſue, the ſaid George 
do not confeſs leaſe, entry, and ouſter, and by reaſon thereof 
the plaintiff cannot proſecute his writ, then the taxation of coſts 
upon ſuch »onpro/. ſhall ceaſe, and the ſaid George ſhall pay 


| ſuch coſts to the plaintiff, as by the court of our lord the king 


here ſhall be taxed and adjudged for ſuch his default in non-per- 
formance of this rule; and judgment ſhall be entered againſt 
the ſaid William Stiles, now the caſual ejector, by default. And 
it is further ordered, that, if upon the trial of the ſaid iſſue a 
verdi& ſhall be given for the defendant, or if the plaintiff ſhall 
not proſecute his -writ, upon any other cauſe, than for the not 

| conſeſ. 


William Stiles. 


No Il. 


Smith 
againſt 
Stiles ; for 
one meſ- 
ſuage with 
the appure 
tenances in 
Sutton, on 
the demiſe 
of John 
Rogers. 


en. 


Ne II. confeſſing leaſe, entry, and ouſter as aforeſaid; then the. leſſor 
of the plaintiff ſhall pay coſts, if the plaintiff himſelf doth not 
pay them. 


bo 


By the Court. 
Martin, for the plaintiff. 


Newman, for the defendant. 


& 4. The Record. 


Pleas before the lord the king at Weſtminer, of the term of 
ſaint Hilary, in the twenty-ninth year of the reign of the lord 
GEeoRGE the ſecond, by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, &c. 


N George Saunders, late of Sutton in the county afore- 
to wit. I ſaid, gentleman, was attached to anſwer Richard 
Smith, of a plea, wherefore with force and arms he entered 
into one meſſuage, with the appurtenances, in Sutton, which 
John Rogers eſquire hath demiſed to the ſaid Richard for a 
term which is not yet expired, and ejected him from his ſaid 
| | farm, and other wrongs to him did, to the great damage of the 
faid Richard, and againſt the peace of the lord the king that 
2 if Declaration, now is. And whereupon the ſaid Richard by Robert Martin 
1 er count. his attorney complains, that whereas the ſaid John Rogers on 
a the firſt day of October in the twenty-ninth year of the reign of 
0 the lord the king that now is, at Sutton aforeſaid, had demiſed 
<0 to the ſame Richard the tenement aforeſaid, with the appurte- 
4 nances, to have and to hold the ſaid tenement, with the appur- 
| nances, to the ſaid Richard and his aſſigns, from the feaſt of 
faint Michael the archangel then laſt paſt, to the end and term 
194 of five years from thence next following and fully to be com- 
1 plete and ended; by virtue of which demiſe the ſaid Richard 
FI entered into the ſaid tenement, with the appurtenances, and was 
| thereof poſſeſſed : and, the ſaid Richard being ſo poſſeſſed there- 
of, the ſaid George afterwards, that is to ſay, on the firſt day 
of October in the ſaid twenty-rinth year, with force and arms, 
that is to fay, with ſwords, ſlaves, and knives, entered into the 
ſaid 
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faid tenement, wigh the appurtenances, which the ſaid John Ne III. 
Rogers demiſed to the ſaid Richard in form aforeſaid for the term 
aforeſaid which is not yet expired, and ejected the ſaid Richard 
out of his ſaid farm, and other wrongs to him did, to the great 
damage of the ſaid Richard, and againſt the peace of the ſaid 
lord the king ; whereby the ſaid Richard faith that he is injured 
and endamaged to the value of twenty pounds : and thereupon 


he brings ſuit, [and good proof.) And the aforeſaid George Defence, 


Saunders, by Charles Newman his attorney, comes and defends 

the force and injury, when [and where it ſhall behove him ;] 

and faith that he is in no wiſe guilty of the treſpaſs and eject- plea, not 
ment aforeſaid, as the ſaid Richard above complains againſt him; Suilty. 
and thereof he puts himſelf upon the country: and the ſaid Iſſue. 
Richard doth likewiſe the ſame ; Therefore let a jury come there - 

upon before the lord the king, on the octave of the purification Yrire 
of the bleſſed virgin Mary, whereſoever he ſhall then be in Eng. Warded. 
land; who neither [are of kin to the ſaid Richard, nor to the 

ſaid George ;] to recognize [whether the ſaid George be guilty 

of the treſpaſs and ejectment aforeſaid :] becauſe as well [the 

ſaid George, as the ſaid Richard, between whom the difference 

is, have put themſelves on the ſaid jury.) The ſame day is there 

given to the parties aforeſaid. Afterwards the proceſs therein, Reſpite, for 
being continued between the ſaid parties of the plea aforeſaid . ot 
by the jury, is put between them in reſpite, before the lord the ED 
king, until the day of Eaſter in fifteen days, whereſoever the ſaid Nj prius, 
lord the king ſhall then be in England; unleſs the juſtices of 

the lord the king aſſigned to take aſſiſes in the county aforeſaid, 

ſhall have come before that time, to wit, on Monday the eighth 

day of March, at Reading in the ſaid county by the form of the 

ſtatute [in that caſe provided], by reaſon of the default of the 

jurors, [ſummoned to appear as aforeſaid.] At which day be- 

fore the lard the king, at Weſtminſter, come the parties afore- 

ſaid by their attorneys aforeſaid ; and the aforeſaid juſlices of 

aſſiſe, before whom [the jury aforeſaid came, ſent here their 

record before them, had in theſe words, to wit: Jftertwards, Peg. 


| at the day and place within contained, before Heneage Legger 


eſquire, one of the barons of the exchequer of the lord the king; 
and fir John Eardley Wilmot, knight, one of the juſtices of the 
Vor. III. LI =  faid 
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ſaid lord the king, aſſigned to hold pleas before the king him- 
ſelf, juſtices of the ſaid lord the king, aſſigned to take aſſiſes in 
the county of Berks by the form of the ſtatute [in that caſe pro- 
vided,] come as well the within-named Richard Smith, as the 
within-written George Saunders. by their attorneys within con- 
tained; and the jurors of the jury whereof mention 1s within 
made being called, certain of them, to wit, Charles Holloway, 
John Hooke, Peter Graham, Henry Cox, William Brown, and 
Francis Oakley, come, and are ſworn upon that jury: and be- 
cauſe the reſt of the jurors of the ſame jury did not appear, 
therefore others of the by-ſtanders being choſen by the ſheriff, 
at the requeſt of the ſaid Richard Smith, and by the command 
of the juſtices aforeſaid, are appointed anew, whoſe names are 
affixed to the panel within written, according to the form of the 
ſtatute in ſuch caſe made and provided; which ſaid jurors ſo 
appointed anew, to wit, Roger Bacon, Thomas Small, Charles 
Pye, Edward Hawkins, Samuel Roberts, and Daniel Parker, 
being likewiſe called, come; and together with the other jurors 
aforeſaid before impanelled and ſworn, being elected, tried, 
and ſworn, to ſpeak the truth of the matter within contained, 
upon their oath ſay, that the aforeſaid George Saunders is guilty 
of the treſpaſs and ejectment within-written, in manner and form 
as the aforeſaid Richard Smith within complains againſt him 
and aſſeſs the damages of the ſaid Richard Smith, on occaſion 
of that treſpaſs and ejectment, beſides lis coſts and charges 
which he hath been put unto about his ſuit in that behalf, to 
twelve pence : and, for thoſe coſts and charges, to forty ſhillings, 
Whereupon the ſaid Richard Smith, by his attorney aforeſaid, 
prayeth judgment againſt the ſaid George Saunders, in and upon 
the verdi& aforeſaid by the jurors aforeſaid given in the form 
aforeſaid: and the ſaid George Saunders, by his attorney afore- 
ſaid ſaith, that the court here ought not to proceed to give judg- 
ment upon the ſaid verdict, and prayeth that judgment againſt 
him the ſaid George Saunders, in and upon the verdi& aforeſaid 
by the jurors aforeſaid given in the form aforeſaid, may be 
ſtayed, by reaſon that the ſaid verdict is inſufficient and errone- 
ous, and that the ſame verdi& may be quaſhed, and that the iſſue 
aforeſaid may be tried anew by other jurors to be afreſh impa- 
nelled. 
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' Morrow of the Aſcenſion of our Lord, whereſoever the ſaid lord 
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nelled. And, becauſe the court of the lord the king here is not Ne III. 
yet adviſed of giving their judgment of and upon the premiſes === 
therefore day thereof is given as well to the ſaid Richard Smith — 
as the ſaid George Saunders, before the lord the king, until the © 


the king ſhall then be in England, to hear their judgment of 
and upon the premiſes, for that the court of the lord the king 
is not yet adviſed thereof. At which day before the lord the 
king at Weſtminſter, come the parties aforeſaid by their attor- 
neys aforeſaid: upon which, the record and matters aforeſaid 
having been ſeen, and by the court of the lord the king now 
here fully underſtood, and all and fingular the premiſes having 
been examined, and mature deliberation being had thereupon, 
for that it ſeems to the court of the lord the king now here that Opinion of 
the verdict aforeſaid is in no wiſe inſufficient or erroneous, ang dne court. 
that the ſame ought not to be quaſhed, and that no new trial 

ought to be had of the iſſue aforeſaid, Therefore it is conſi- Judgments 
dered, that the ſaid Richard do recover againſt the ſaid George — 
his term yet to come, of and in the ſaid tenements, with the ap- 
purtenances, and the ſaid damages aſſeſſed by the ſaid jury in 

form aforeſaid, and alſo twenty-ſeven pounds ſix ſhillings and Coſtu. 
eight pence for his coſts and charges aforeſaid, by the court of 

the lord the king here awarded to the ſaid Richard, with his 

aſſent, by way of increaſe ; which ſaid damages in the whole 
amount to twenty-nine pounds ſeven ſhillings and eight pence. 

« And let the ſaid George be taken, [until he maketh fine to the Capiatur pro 
te lord the king]. And hereupon the ſaid Richard by his attorney — 5 
aforeſaĩd prayeth a writ of the lord the king, to be directed to poſſeffon, 
the ſheriff of the county afareſaid, to cauſe him to have poſſeſſion 

of his term aforeſaid yet to come, of and in the tenements afore- 

ſaid, with the appurtenances: and it is granted unto him, retyrn- 

able before the lord the king on the morrow of the holy Trinity, 
whereſoever he ſhall then be in England. At which day before and tetuths 
the lord the king, at Weſtminſter, cometh the ſaid Richard by 
his attorney aforeſaid ; and the ſheriff, that is to ſay, fir Thomas 
Reeve, knight, now ſendeth, that he by virtue of the writ afore- 
faid to him directed, on the ninth day of June laſt paſt, did cauſe 


No omitted. See page 398, 
L 1s the 


N®1IT. 


Xvi A 5 E N U 1. 


the ſaid Richard to have his poſſeſſion of his term aforeſaid yet to 


come, of and in the tenements aforeſaid, with the appurtenances, 


Fraecipe. 


Sheriff's 


return. 


Attach. 
ment, 


as he was commanded, 


Al. 


Proceedings on an Action of DesT in the Court of 


Common Pleas; removed into rhe King's Bench by 
Writ of ERROR. 


& I, Original. | 


E ORG E the ſecond, by the grace of God of Great 

Britain, France, and Ireland king, defender of the faith, 
and fo forth; to the ſheriff of Oxfordſhire, greeting. Command 
Charles Long, late of Burford, gentleman, that juſtly and without 
delay he render to William Burton two' hundred pounds, which 
he owes him and unjuſtly detains, as he ſaith. And unleſs he 
ſhall ſo do, and if the ſaid William ſhall make you ſecure of 
proſecuting his claim, then ſummon by good ſummoners the afore- 
ſaid Charles, that he be before our juſtices, at Weſtminſter, on 
the octave of ſaint Hilary, to ſhew wherefore he hath: not done it. 
And have you there then the ſummoners, and this writ. Wit- 
neſs ourſelf at Weſtminſter, the twenty-fourth day of December, 
in the twenty eighth year of our reign. 


Pledges d John Doe. >ommoners of the Roger Morris 
* vr: e (Richard Doe. * Henry Johnſon. 


Charles Long, 


§ 2. Proceſs. 


GEORGE the ſecond, by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and ſo forth; 
: to 
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to the ſheriff of Oxfordſhire, greeting. Put by gage and ſafe 
pledges Charles Long, late of Burford, gentleman, that he be be- 
fore our Juſtices at Weſtminſter on the octave of the purification 
of the bleſſed Mary, to anſwer to William Burton of a plea, 
that he render to him two hundred pounds which he owes him 
and unjuſtly detains, as he faith; and to ſhew wherefore he was 
not before our juſtices at Weſtminſter on the octave of ſaint 
Hilary, as he was ſummoned. And have there then the names 


of the pledges and this writ. Witneſs fir John Willes, knight, 


At Weſtminſter, the twenty-third day of January, in the twenty- 
eighth year of our reign. 


The within-named Charles Long is } Edward Leigh. 
attached by Pledges, | Robert Tanner. 


GEDRGE the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, and ſo 
forth; to the ſheriff of Oxfordſhire, greeting. We command 
you, that you diſtrein Charles Long, late of Burford, gentle- 
man, by all his lands and chattels within your bailiwick, ſo 
that neither he nor any one through him may lay hands on the 
ſame, until you ſhall receive from us another command there- 
upon; and that you anſwer to us of the iſſues of the ſame; and 
that you have his body before our juſtices at Weſtminſter from 
the day of Eaſter in fifteen days, to anſwer to William Burton 
of a plea, that he render to him two hundred pounds which he 
owes him and unjuſtly detains, as he ſaith, and to hear his judg- 
ment of his many defaults. Witneſs fir John Willes, knight, at 
Weſtminſter, the twelfth day of February, in the twenty -eighth 
year of our reign. 


The within-named Charles Long hath nothing in my bailiwick, 
whereby he may be diſtreined. 


Sheriff's 
return. 


Diftringas, 


Sheriff: 
return. 


Nibil, 


Geo the ſecond, by the grace of God of Great Bri- Capias ad 


tain, France, and Ireland king, defender of the faith, and fo forth; 
to the ſheriff of Oxfordſhire, greeting. We command you, that 
LI3 you 


reſponden- 


xvili eo. 


Ne III. you take Charles Long, late of Burford, gentleman, if he may 
— be found in your bailiwick, and him ſafely keep, ſo that you may 


Sheriff's 
return. 


Non ef 
inuentus. 


Teſtatum 
capias . 


have his body before our juſtices at Weſtminſter from the day of 
Eaſter in five weeks, to anſwer to William Burton, gentleman, of 
a plea, that he render to him two hundred pounds, which he owes 
him and unjuſtly detains, as he ſaith ; and whereupon you have 
returned to our juſtices at Weſtminſter, that the ſaid Charles hath 
nothing in your bailiwick, whereby he may be diftreined. And 
have you there then this writ. Witneſs fir John Willes, knight, 
at Weſtminſter, the ſixteenth day of April, in the twenty-eighth 
year of our reign. 


The within-named Charles Long is not found in my bailiwick, 


GEORGE the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, and 
ſo forth; to the ſheriff of Berkſhire, greeting. {Ae command 
you, that you take Charles Long, late of Burford, gentlemanz 
if he may be found in your bailiwick, and him ſafely keep, ſo 
that you may have his body before our juſtices at Weſtminſter, 
on the morrow of the holy Trinity, to anſwer to William Bur- 
ton, gentleman, of a plea, that he render to him two hundred 
pounds which he owes him and unjuſtly detains, as he faith; 
and whereupon our ſheriff of Oxfordſhire hath made a return to 


our juſtices at Weſtminſter, at a certain day now paſt, that the 


aforeſaid Charles is not found in his bailiwick ; and thereupon it 
is teſtified in our ſaid court, that the aforeſaid Charles lurks, wan- 
ders, and runs about in your county. And have you there then 
this writ. Witneſs fir John Willes, knight, at Weſtminſter, the 
ſeventh day of May, in the twenty- eighth year of our reign, 


By virtue of this writ to me direQed, I have taken the body of 
the within-named Charles Long ; which I have ready at the day 
and place within contained, according as by this writ it 18 come 
manded me, 


& Or, upon the Return of Non eſt inventus pn the firſt Ca- 
« pias, the Plaintiff may ſue out an Alias and à Pluries, 

* and thence proceed to Ouilgwry ; thus: | 
„GEORG 
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«* GEDRBGE the ſecond, by the grace of God of Great 


4 Britain, France, and Ireland king, defender of the faith, and ſo 
forth; to the ſheriff of Oxfordſhire, greeting. We command 


«« you as formerly we commanded you, that you take Charles 
Long, late of Burford, gentleman, if he may be found in 
« your bailiwick, and him ſafely keep, ſo that you may have 
cc his body before our juſtices at Weſtminſter, on the morrow 
«« of the holy Trinity, to anſwer to William Burton, gentleman, 
t of a plea, that he render to him two hundred pounds, which 
e he owes him and unjuſtly detains, as he faith. And have you 
4 there then this writ. Witneſs fir John Willes, knight, ac 
«« Weſtminſter, the ſeventh day of May, in the twenty-eighth 


F« year of our reign, 


« The within-named Charles Long is not found in my baili- 


-CC wick, 


«© GSEDRBGE the ſecond, by the grace of God of Great 
“ Britain, France, and Ireland king, defender of the faith, and 
« ſo forth; to the ſheriff of Oxfordſhire, greeting. We com- 
* mand you, as we have more than once commanded you, that 
«« you take Charles Long, late of Burford, gentleman, if he 
* may be found in your bailiwick, and him ſafely keep, ſo that 
f you may have his body before our juſtices at Weſtminſter, 
« from the day of the holy Trinity in three weeks, to anſwer 
ce to William Burton, gentleman, of a plea, that he render to 
4c him two hundred pounds, which he owes him and unjuſtly 
« detains, as he ſaith. And have you there then this writ. 
* Witneſs ſir John Willes, knight, at Weſtminſter, the thirtieth 


* day of May, in the twenty-eighth year of our reign, 


« The within-named Charles Long is not found in my baili- 


cc wick. 


« GEORGE the ſecond, by the grace of God of Great 
« Britain, France, and Ireland king, defender of the faith, and 
« ſo forth; to the ſheriff of Oxfordſhire, greeting. We com- 


Ll4 


« mand 


No III. 
— neon _ 
& Alias ca- 
© pias. 


« Cheriff's 
„ return. 
6% Non eſt 


« jrwyentHs. 
« Pluries 


© capias. 


© cas. 


1 


4 | 
N 
| 
£ 
1 * 
q N 
1 
+ ,, 
4 


—— 


— —ää—ä—ͤñ — q 


_— 


en II I rr nn > rea. 
a — OG » 5 
— he. 2 


n 


— I TIE SOS 2 
CY 
_ == — — — — IE — —— — 1 


= * 8 —— 


N* III. 


& return. 


<« Primo 
cc act us, 


<6 Fecundo 


66 exattus. 


4c Tertio 
<« exatius. 


«& Quarto 
66 exattus. 


_ << Quinto 
| © exattus, 


* gatus, 


c Sheritf 's 


CE Ideo ut'/a- 


XX 


ce 
ce 
cc 
66 
cc 
cc 
cc 
cc 
cc 
cc 
66 
cc 
cc 
cc 


64 


cc 
c«c 
cc 
c«c 
fe 
cc 
cc 
c 
6 
cc 
cc 
cc 
«c 
cc 
cc 
cc 
cc 
cc 
«c 


60 


A PP E N DI X. 


mand you, that you cauſe Charles Long, late of Burford, 
gentleman, to be required from county court to county court, 
until according to the law and cuſtom of our realm of Eng- 
land he be outlawed, if he doth not appear: and if he doth 
appear, then take him and cauſe him to be ſafely kept, ſo 
that you may have his body before our juſtices at Weſtminſter, 
on the morrow of All Souls, to anſwer to William Burton, 
gentleman, of a plea, that he render to him two hundred 
pounds, which he owes him and unjuſtly detains, as he faith ; 
and whereupoa you have returned to our juſtices at Weſt- 
minſter, from the day of the holy Trinity in three weeks, that 
he is not found in your baihwick. And have you there then 
this writ. CUitneſs fir John Willes, knight, at Weſtminſter, 
the eighteenth day of June, in the twenty-cighth year of our 
reign, 


« By virtue of this writ to me directed, at my county court 
held at Oxford, in the c county of Oxford, on Thurſday the 
twenty-firſt day of June, in the twenty-ninth year of the 
reign of the lord the king within written, the within-named 
Charles Long was required the firſt time, and did not appear : 
and at my county court held at Oxford aforeſaid, on Thurſday 
the twenty-fourth day of July in the year aforeſaid, the faid 
Charles Long was required the ſecond time, and did not ap- 
pear: and at my county court held at Oxford aforeſaid, on 
Thurſday the twenty-firſt day of Auguſt in the year aforeſaid, 
the ſaid Charles Long was required the third time, and did not 
appear: and at my county court held at Oxford aforeſaid, 
on Thurſday the eighteenth day of September in the year 
aforeſaid, the ſaid Charles Long was required the fourth time, 
and did not appear: and at my county court held at Oxford 
aforeſaid, on Thurſday the ſixteenth day of October in the 
year aforeſaid, the ſaid Charles Long was required the fifth 
time, and did not appear : therefore the ſaid Charles Long, by 
the judgment of the coroners of the ſaid lord the king, of the 
county aforeſaid, according to the law and cuſtom of the king. 
dom of England, is outlawed. 


« GEORGE 
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GEORGE the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, and 
ſo forth; to the ſheriff of Oxfordſhire, greeting. Whereas 
by our writ we have lately commanded you that you ſhould 
cauſe Charles Long, late of Burford, gentleman, to be re- 
quired from county court to county court, until according to 
the law and cuſtom of our realm of England he ſhould be 
outlawed, if he did not appear: and if he did appear, then 
that you ſhould take him and cauſe him to be ſafely kept, ſo 
that you might have his body before our juſtices at Weſtmin- 
ſter, on the morrow of All Souls, to anſwer to William Bur- 
ton, gentleman, of a plea, that he render to him two hun- 
dred pounds, which he owes him and unjuſtly detains, as he 
ſaith: Therefore we command you, by virtue of the ſtatute 
in the thirty-firſt year of the lady Elizabeth late queen of 
England made and provided, that you cauſe the ſaid Charles 
Long to be proclaimed upon three ſeveral days according to 
the form of that ſtatute ; (whereof one proclamation ſhall be 
made at or near the moſt uſual door of the church of the pa- 
riſh wherein he inhabits) that he render himſelf unto you; 
ſo that you may have his body before our juſtices at Weſtmin- 
ſter at the day aforeſaid to anſwer the ſaid William Burton 
of the plea aforeſaid. And have you there then this writ. 
Witneſs fir John Willes, knight, at Weſtminſter, the 
eighteenth day of June, in the twenty-eighth year of our 
reign. 


c« By virtue of this writ to me directed, at my county court 
held at Oxford, in the county of Oxford, on Thurday the twen- 


* ty-fixth day of June, in the twenty-ninth year of the reign of 
the lord the king within written, I cauſed to be proclaimed 


the firſt time; and at the general quarter ſeſſions of the peace, 
held at Oxford aforeſaid, on Tueſday the fifteenth day of July 
in the year aforeſaid, I cauſed to be proclaimed the ſecond 
time; and at the moſt uſual door of the church of Burford 
within written, on Sunday the third day of Auguſt 1n the year 
aforeſaid, immediately after divine ſervice, one month at the 


* leaſt before the within-named Charles Long was required the 
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«© fifth time, I cauſed to be proclaimed the third time, that the 
« ſaid Charles Long ſhould render himſelf unto me, as within it 
« js commanded me, 


« GED RGE the ſecond, by the grace of God of Great 
4 Britain, France, and Ireland king, defender of the faith, and 
4 ſo forth; to the ſheriff of Berkſhire, greeting. Me com- 
c mand you, that you omit not by reaſon of any liberty of your 
« county, but that you take Charles Long, late of Burford in 
* the county of Oxford, gentleman, (being outlawed in the 
« ſaid county of Oxford, on Thurſday the ſixteenth day of 
October laſt paſt, at the ſuit of William Burton, gentleman, 
« of a plea of debt, as the ſheriff of Oxfordſhire aforeſaid re. 
& turned to our juſtices at Weſtminſter on the morrow of = 
c Souls then next enſuing) if the ſaid Charles Long may 
e found in your bailiwick; and him ſafely keep, ſo that ye 
« may have his body before our juſtices at Weſtminſter from the 
te day of faint Martin in fifteen days to do and receive what our 
& court ſhall conſider concerning him in this behalf. Titneſs 
* fir John Willes, knight, at Weſtminſter, the ſixth day of No- 
* vember in the twenty-ninth year of our reign: 


« By virtue of this writ to me directed, I have taken the body 
« of the within-named Charles Long; which I have ready at the 
« day and place within-contained, according as by this writ it i: 
6 commanded me. 


* $3. Bill of Middleſex, aud Latitat thereupon in the Court f 
«« King's Bench. 


cc Middleſex, « The DSherſff is commanded that he take 
4 to wit.“ « Charles Long, late of Burford in the county 
« of Oxford, if he may be found in his bailiwick, and him ſafely 


Note, that & 3, and 4, are the uſual method of proceſs, to compel an ap- 
pearance in the courts of king's bench, and exchequer 3 in which the practice of 
thoſe courts does principally differ from that of the court of common pleas ; the 
ſubſequent ſtages of proceedings being nearly alike in them all. 

4 « keeps 
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e keep, ſo that he may have his body before the lord the king NÞ IT. 
c at Weſtminſter, on Wedneſday next after fifteen days of Eaſter, 


4 to anſwer William Burton, gentleman, of a plea of treſpaſs 5 


«« [andaiſo to a bill of the ſaid William againſt the aforeſaid: * = 


Charles, for two hundred pounds of debt, acording to the 


*« cuſtom of the court of the ſaid lord the king, before the king 


*« himſelf to be exhibited;] and that he have there then this 
66 precept, 


© The within-named Charles Long is not found in my baili- 
c wick. 


„GEORGE the ſecond, by the grace of God of Great 


6% Britain, France, and lreland king, defender of the faith, and 
* ſo forth; to the ſheriff of Berkſhire, greeting. Whereas 
Fe we lately commanded our ſheriff of Middleſex that he ſhould 
c“ take Charles Long, late of Burford in the county of Oxford, 
te if he might be found in his bailiwick, and him ſafely keep, 
1 ſo that he might be before us at Weſtminſter, at a certain day 
« now paſt, to anſwer unto William Burton, gentleman, of a 
“ plea of treſpaſs; [and alſo to a bill of the ſaid William 


* againſt the aforeſaid Charles, for two hundred pounds of 


« debt, according to the cuſtom of our court, before us to be 
* exhibited ;] and our ſaid ſheriff of Middleſex at that day re- 
* turned to us that the aforeſaid Charles was not found in his 
* bailiwick ; whereupon on the behalf of the aforeſaid William 
c in our court before us it is ſufficiently atteſted, that the afore- 
f ſaid Charles lurks and runs about in your county: Thereforg 
* we command you, that you take him, if he may be found in 
1 your bailiwick, and him ſafely keep, ſo that you may have his 
c body before us at Weſtminſter on Tueſday next after five weeks 
« of Eaſter, to anſwer to the aforeſaid William of the plea [and 
5 bill} aforeſaid ; and have you there then this writ. Witneſs 
&« fir Dudley Ryder, knight, at Weſtminſter, the eighteenth day 
& of April, in the twenty-eighth year of our reign, 


* By virtue of this writ to me directed, I have taken the body 
« of the within named Charles Long; which I have ready at = 
: 6 ay 
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Ne III. „ day and place within- contained, according as by this writ it ig 
— commanded me, 


cc & 4. Vrit of Quo minus in the Exchequer. 


% GEORGE the ſecond, by the grace of God of Great 
« Britain, France, and Ireland king, defender of the faith, and 
« ſo forth; to the ſheriff of Berkſhire, greeting. We com- 
«© mand you, that you omit not by reaſon of any liberty of your 
«« county, but that you enter the ſame, and take Charles Long, 
« late of Burford in the county of Oxford, gentleman, whereſo- 
«« ever he ſhall be found in your bailiwick, and him ſafely keep, 
«« ſo that you may have his body before the barons of our exche- 
c quer at Weſtminſter, on the morrow of the holy Trinity, to 
cc anſwer William Burton our debtor of a plea that he render to 
« him two hundred pounds which he owes him and unjuſtly de- 
<« tains, whereby he is the leſs able to ſatisfy us the debts which he 
« owes us at our ſaid exchequer, as he faith he can reaſonably 
« ſhew that the ſame he ought to render: and have you there 
«& this writ. Uitneſs fir Thomas Parker, knight, at Weſt- 


«« minſter, the ſixth day of May, in the twenty-eighth year of 
our reign, 


* TW of this writ to me direded, I have taken the body 
« of the within-named Charles Long; which I have ready before 
«© the barons within-written, according as within it is com- 
„ manded me.“ 


§ 5. Special Bail; on the Arreſt of the Defendant, purſuant to the 
Teſtatum Capias, in page xiv. 


Know all men by theſe preſents, that we Charles Long of 
Burford in the county of Oxford, gentlemen, Peter Hamond of 
Bix in the ſald county, yeoman, and Edward Thomlinſon of 
Woodſtock in the ſaid county, innholder, are held and firmly 
bound to n Jones, eſquire, ſheriff of the county of 

Berks, 


c a a Mm 7 


* 


he 
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Berks, in four hundred pounds of lawful money of Great Bri- 


tain, to be paid to the ſaid ſheriff, or his certain attorney, exe- 
eutors, adminiſtrators, or aſſigns 3 for which payment well and 


No It. 


truly to be made, we bind ourſelves and each of us by himſelf 


for the whole and in groſs, our and every of our heirs, execu- 
tors, and adminiſtrators, firmly by theſe preſents, ſealed with 
our ſeals. Dated the fifteenth day of May in the twenty-eighth 
year of the reign of our ſovereign lord George the ſecond, by 
the grace of God king of Great Britain, France, and Ireland, 
defender of the faith, and ſo forth, and in the year of our Lord 
one thouſand, ſeven hundred, and fifty. five. 


The condition of this obligation is ſuch, that if the above- 
bounden Charles Long do appear before the juſtices of our ſo- 
vereign lord the king at Weſtminſter, on the morrow of the 
holy Trinity, to anſwer William Burton, gentleman, of a plea 
of debt of two handred pounds, then this obligation ſhall be 
void and of none effect, or elſe ſhall be and remain in full force 
and virtue, / 


Sealed, and delivered, being Charles Long. (L. S.) 
firſt duly ſtamped, in the Peter Hamond. (L. S.) 
preſence of Edward Thomlinſon. (L. 8.) 
Henry Shaw. | 
Timothy Griffith, 


Pou Charles Long do acłnowlege to owe unto the plaintiff 
four hundred pounds, and you John Roſe and Peter Hamond do 
ſeverally acknowlege to owe unto. the ſame perſon the ſum of 
two hundred pounds a-piece, to be levied upon your ſeveral goods 
and chattels, lands and tenements, upon condition that, if the 
defendant be condemned in the action, he ſhall pay the condemn» 
ation, or render himſelf a priſoner in the Fleet for the ſame; 
and, if he fail ſo to do, you John Roſe and Peter Hamond do 
undertake to do 1 it for him.- | 
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— Trinity Term, 28 Gro. II. 


Bail piece. 


Writ of | 


erf On a Tefatum Capias from Oxfordſhire againſt 
to wit. 3 Charles Long, late of Burford in the county of Ox. 
ford, gentleman, returnable on the morrow of the holy Trinity, 
at the ſuit of William Burton, of a plea of debt of two hundred 
pounds : 

The bail are, John Roſe, of Witney in the county of Oxford, 
eſquire. Peter Hamond, of Bix in the ſaid county, yeoman. 


Richard Price, — 
for the defendant. 


The patty himſelf in C 400. 
Each of the bail in C 200. 


Taken and acknowleged the twenty-eighth 
day of May, in the year of our Lord one 
thouſand ſeven hundred and fifty-five, ds 
bene eſſe, before me, 


Robert Grove, 
one of the commiſſioners. 


$ 6. The Record, as removed by Writ of Exxon. 


The lord the king hath given in charge to his truſty and 
beloved ſir John Willes, knight, his writ cloſed in theſe words: 
SEORG& the ſecond, by the grace of God of Great Britain, 
France, and Ireland king, defender of the faith, and fo forth; 
to our truſty and beloved fir John Willes, knight, greeting. 
Becauſe in the record, and procefs, and alſo in the giving of 
judgment, of the plaint which was in our court before you, and 
your fellows, our juſtices of the bench, by our writ, between 
William Burton, gentleman, and Charles Long, late of Burford 

in 


AT E xxvil 


in the county of Oxford, gentleman, of a certain debt of two 


hundred pounds, which the ſaid William demands of the ſad 


Charles, manifeſt error hath intervened, to the great damage of 
him the ſaid William, as we from his complaint are informed: 
we, being willing that the error, if any there be, ſhould be cot- 
rected in due manner, and that full and ſpeedy juſtice ſhould be 
done to the parties aforeſaid in this behalf, do command you, that, 
if judgment thereof be given, then under your ſeal you do diſ- 
tinctly and openly ſend the record and proceſs of the plaint afore- 
ſaid, with all things concerning them, and this writ ; ſo that we 
may have them from the day of Eaſter in fifteen days, whereſo- 
ever we ſhall then be in England; that the record and proceſs 
aforeſaid being inſpected, we may cauſe to be done thereupon, 
for correcting that error, what of right and according to the law 
and cuſtom of our realm of England ought to be done. Mit- 
neſs ourſelf at Weſtminſter, the twelfth day of February, in the 
twenty-ninth year of our reigh, 


The record and proceſs, whereof in the ſaid writ mention above 
13 made, follow in theſe words, to wit : 


Pleas at Weſtminſter before ſir John Willes, knight, and his The record. 


brethren, juſtices of the bench of the lord the king at Weſt- 
minſter, of the term of the holy Trinity, in the twenty-eighth 
year of the reign of the lord Go the ſecond, by the grace 
of God of Great Britain, France, and Ireland king, defender 
of the faith, &c. | 


Oxon, 7 Charles Long, late of Burford in the county afore- 
to wit. J ſaid, gentleman, was ſummoned to anſwer William 
Burton, of Yarnton in the ſaid county, gentleman, of a plea 
that he render unto him two hundred pounds, which he owes 
him and unjuſtly detains, [as he ſaith.] And whereupon the 
ſaid William, by Thomas Gough his attorney, complains, that 
whereas on the firſt day of December, in the year of our Lord 
one thouſand ſeven hundred and fifty four, at Banbury in this 
county, the ſaid Charles by his writing obligatory did * 
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lege himſelf to be bound to the ſaid William i in the ſaid ſum of 
two hundred pounds of lawful money of Great Britain, to be 
paid to the ſaid William, whenever after the ſaid Charles ſhould 
be thereto required ; nevertheleſs the ſaid Charles (although 
often required) hath not paid to the ſaid William the ſaid ſum 
of two hundred pounds, nor any part thereof, but hitherto al- 
together hath refuſed, and doth {till refuſe, to render the ſame ; 
wherefore he faith that he is injured, and hath damage to the 
value of ten pounds: and thereupon he brings ſuit, [and good 
proof.] And he brings here into court the writing obligatory 
aforeſaid ; which teſtifies the debt aforeſaid. in form aforeſaid ; 
the date whereof is the day and year before-mentioned. Ind 
the aforeſaid Charles, by Richard Price his attorney, comes and 
defends the force and injury when [and where it ſhal! behove 
him, ] and craves oyer of the ſaid writing obligatory, and it is read 
unto him [in the form aforeſaid] : he likewiſe craves oyer of the 
condition of the ſaid writing, and it is read unto him in theſe 
words: The condition of this obligation is ſuch, that if the 
« above bounden Charles Long, his heirs, executors, and ad- 
te miniſtrators, and every of them, ſhall and do from time to 


xxvili 


ec time, and at all times hereafter, well and truly ſtand to, obey, 


« obſerve, fulfil, and keep, the award, arbitrament, order, 
cc rule, judgment, final end, and determination, of David Stiles, 


&« of Woodſtock in the ſaid county, clerk, and Henry Bacon, 
« of Woodſtock, aforeſaid, gentleman, (arbitrators indifferently 


* nominated and choſen by and between the ſaid Charles Long 
« and the abovenamed William Burton, to arbitrate, 'award, 

« order, rule, judge, and determine, of all and all manner of 
tc actions, cauſe or cauſes of action, ſuits, plaints, debts, duties, 

& reckonings, accounts, controverſies, treſpaſſes, and 3 
« whatſoever had, moved, or depending, or which might have 
«© been had, moved, or depending, by and between the ſaid par- 
te ties, for any matter, cauſe, or thing, from the beginning of 


L the world until the day of the date hereof,) which the ſaid 


« arbitrators ſhall make and publiſh, of or in the premiſes, in 


d writing under their hands and ſeals, or otherwiſe by word of 


* mouth, in the preſence of two credible witneſſes, on or before 
« the firſt day of January next enſuing the date hereof; then 
- wF & thus 
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«& this obligation to be void and of none effect, or elſe to be 


heard, the ſaid Charles prays leave to imparl therein here until 
the octave of the holy Trinity; and it is granted unto him. 


Ns III. 
« and remain in full force and virtue.” Which being read and — 
mPpariance, 


The ſame day is given to the ſaid William Burton here, &c, Continu- 
At which day, to wit, on the octave of the holy Trinity, here 
come as well the ſaid William Burton as the ſaid Charles Long, 


by their attorneys aforeſaid : and hereupon the ſaid William 
prays that the ſaid Charles may anſwer to his writ and count 
aforeſaid, And the aforeſaid Charles defends the force and in- 
jury, when, Cc. and faith, that the ſaid William ought not to 
have or maintain his ſaid action againſt him; becauſe he faith, 
that the ſaid David Stiles and Henry Bacon, the arbitrators be- 
forenamed in the ſaid condition, did not make any ſuch award, 
arbitrament, order, rule, judgment, final end, or determination, 
of or in the premiſes above ſpecified in the ſaid condition, on or 
before the firſt day of January, in the condition aforeſaid above 
mentioned, according to the form and effe& of the ſaid condi- 
tion: and this he is ready to verify, Wherefore he prays judg- 
ment, whether the ſaid William ought to have or maintain his 
ſaid action thereof againſt him [and that he may go thereof 
without a day.] And the aforeſaid William faith, that, for any 
thing above alleged by the ſaid Charles in pleadings, he ought 
not to be precluded from having his ſaid action thereof againſt 
him ; becauſe he ſaith, that after the maxing of the ſaid writing 
obligatory, and before the ſaid firſt day of January, to wit, on 
the twenty-fixth day of December, in the year aforeſaid, at 
Banbury aforeſaid, in the preſence of two credible witneſſes, 
namely, John Dew of Chalbury, in the county aforeſaid, and 
Richard Morris of Wytham, in the county of Berks, the ſaid 
arbitrators undertook the charge of the award, arbitrament, or- 
der, rule, judgment, final end, and determination aforeſaid, of 
and in the premiſes ſpecified i in the condition aforeſaid ; and then 
and there made and publiſhed their award by word of mouth in 
manner and form following, that is to ſay : The ſaid arbitrators 


did award, order, and adjudge, that he the ſaid Charles Long 


ſhould forthwith pay to the ſaid William Burton the ſum of ſe- 
venty-five pounds, and that thereupon all differences between 
Vor.. III. Mm them 


Plea; 
No ſuch 
award. 


Replica- 
tion, ſet- 
ting forth 


an award, 
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Ne III. them at the time of the making the ſaid writing obligatory 
km ſhould finally ceaſe and determine. And the ſaid William fur- 


Proteſt nds. 


Demurrer. 


Cauſes of 
demurrer. 


Pinder in 
demurrer. 


ther ſaith, that although he afterwards, to wit on the ſixth day 
of January, in the year of our Lord one thouſand ſeven hun- 
dred and fifty-five at Banbury aforeſaid, requeſted the ſaid 
Charles to pay to him the ſaid William the faid ſeventy-five 
pounds, yet (by proteſtacion that the ſaid Charles hath not ſtood 
to, obeyed, obſerved, fulfilled, or kept any part of the ſaid 
award, which by him the ſaid Charles ought to have been ſtood 
to, obeyed, obſerved, fulfilled, and kept) for further plea therein 
he ſaith, that the ſaid Charles the ſaid. ſeventy-five pounds to 
the ſaid Willliam hath not hitherto paid: and this he is ready to 
verify, Wherefore he prays judgment, and his debt aforeſaid, 
together with his damages occaſioned by the detention of the 
ſaid debt, to be adjudged unto him, c. And the aforeſaid 
Charles faith, that the plea aforeſaid, by him the ſaid William 
in manner and form aforeſaid above in his replication pleaded, 
and the matter in the ſame contained, are in no wiſe ſufficient in 
law for the ſaid William to have or maintain his action atoreſaid 
thereupon againſt him the ſaid Charles; to which the ſaid Charles 
hath no neceſſity, neither is he obliged by the Jaw of the land, 
in any manner to anſwer : and this he is ready to verify. Where. 
fore, for want of a ſufficient replication in this behalf, the ſaid 
Charles, as aforeſaid, prays judgment, and that the aforeſaid 
William may be precluded from having his action aforeſaid there- 
upon againſt him, Sc. And the ſaid Charles, according to the 
form of the ſtatute in that caſe made and provided, ſhews to the 
court here the cauſes of demurrer following ; to wit, that it doth 
not appear, by the replication aforeſaid, that the ſaid arbitators 
made the ſame award in the preſence of two credible witneſſes 
on or before the ſaid firſt day of january, as they ought to have 
done, according to the form and effect of the condition afore- 
ſaid; and that the replication aforeſaid is uncertain, inſufficient, 
and wants form. Ind the aforeſaid William ſaith, that the plea 
aforeſaid by him the ſaid William in manner and form aforeſaid 
above in his replication pleaded, and the matter in the ſame 
contained, are good and ſufficient in law for the ſaid William to 
have and maintain the ſaid action of him the ſaid William there- 


upon 
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upon againſt the ſaid Charles; which ſaid plea, and the matter No III. 
therein contained, the ſaid William is ready to verify and prove === 
as the court ſhall award: and becauſe the aforeſaid Charles hath 

not anſwered to that plea, nor hath he hitherto in any manner 

denied the fame, ne ſaid William as before prays judgment, and 

his debt aforeſaid, together with his damages occaſioned by the 

detention of that debt, to be adjudged unto him, &c. And Continu« 
becauſe the judge here will adviſe themſelves of and upon the ces. 
premiſes before they give judgment thereupon, a day is there- 

upon given to the parties aforeſaid here, until the morrow of 

All Souls, to hear their judgment thereupon, for that the ſaid 

juſtices here are not yet adviſed thereof. At which day here 

come as well the {aid Charles as the ſaid William, by their ſaid 
attorneys; and hecauſe the ſaid juſtices here will farther adviſe 
themſelves of and upon the premiſes before they give judgment 
thereupon, a day 1s farther given to the parties aforeſaid here 

until the octave of ſaint Hilary, to hear their judgment thereupon, 

for that the ſaid juſtices here are not yet adviſed thereof. At 

which day here come as well the ſaid William Burton as the ſaid 

Charles Long, by their ſaid attorneys. Wherefore, the record Opinion of 
and matters aforeſaid having been ſeen, and by the juſtices here dhe court. 
fully underſtood, and all and ſingular the premiſes being exa- 

mined, and mature deliberation being had thereupon ; for that Replica- 
it ſeems to the ſaid juſtices here, that the ſaid plea of the ſaid —_— 
William Burton before in his replication pleaded, and the matter judgment 
therein contained, are not ſufficient in law, to have and main- for the de- 
tain the action of the aforeſaid William againſt the aforeſaid — 
Charles; therekore it is confidered, that the aforeſaid William caprat per 
take nothing by his writ aforeſaid, but that he and his pledges of breve. 
proſecuting, to wit, John Doe and Richard Roe, be in mercy for 

his falſe complaint; and that the aforeſaid Charles go thereof 

without a day, &c. Ind it is farther conſidered, that the afore- Amerce- 
ſaid Charles do recover 2gainſt the aforeſaid William eleven pounds —_ 

and ſeven ſhillings, for his coſts and charges by him about his de- 

fence in this behalf ſuſtained, adjudged by the court here to the 

ſaid Charles with his conſent, according to the form of the ſtatute 

in that caſe made and provided : and that the aforeſaid Charles Execution, 


may have execution thereof, Tc. 
M m 2 After · 
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ö No III. Ffterwards, to wit, on Wedneſday next after fifteen days 
|; —— of Eaſter in this ſame term, before the lord the king, at Weſt. 
— 2 minſter, comes the aforeſaid William Burton, by Peter Manwa- 
ring his attorney, and faith, that in the record and proceſs afore- 

ſaid, and alſo in the giving of the judgment in the plaint afore- 

ſaid, it is manifeſtly erred in this; to wit, that the judgment 

aforeſaid was given in form aforeſaid for the ſaid Charles Long 

againſt the aforeſaid William Burton, whereby the law of the 

land judgment ſhould have been given for the ſaid William 

Burton againſt the ſaid Charles Long: and this he is ready to 

Writ of Si- verify. And the ſaid William prays the writ of the ſaid lord 
—— the king, to warn the ſaid Charles Long to be before the ſaid 
lord the king, to hear the record and proceſs aforeſaid : and it is 

granted unto him : by which the ſheriff aforeſaid is commanded 

that by good [and lawful men of his bailiwick] he cauſe the | 

aforeſaid Charles Long to know, that he be before the lord the 

king from the day of Eaſter in five weeks, whereſoever [he ſhall 

then be in England,] to hear the record and proceſs aforeſaid, 

if [it ſhall have happened that in the ſame any error ſhall 

have intervened ;] and farther [to do and receive what the court 

of the lord the king ſhall conſider in this behalf. ] The ſame day 

Sheriff's is given to the aforeſaid William Burton. At which dap before 
return; the lord the king, at Weſtminſter, comes the aforeſaid William 
Neireftei. Burton, by his attorney aforeſaid : and the ſheriff returns, that 
by virtue of the writ aforeſaid to him directed he had cauſed 

the ſaid Charles Long to know, that he be before the lord the 

king at the time aforeſaid in the ſaid writ contained, by John 

Den and Richard Fen, good, Sc; as by the fame writ was 
commanded him: which ſaid Charles Long, according to the 

warning given, him in this behalf, here cometh by Thomas 

Error aſ- Webb his attorney. Whereupon the ſaid William ſaith, that in 
— the record and proceſs aforeſaid, and alſo in the giving of the 
judgment aforeſaid, it is manifeſtly erred, alleging the error 

aforeſaid by him in the form aforeſaid alleged, and prays, that 

the judgment aforeſaid for the error aforeſaid, and others, in the 

record and proceſs aforeſaid being, may be reverſed, annulled, 

and entirely for nothing eſteemed, and that the ſaid Charles 

may rejoin to the errors aforeſaid, and that the court of the ſaid 


13 lord 
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{ord the king here may proceed to the examination as well of No III. 
the record and proceſs aforeſaid, as of the matter aforeſaid above 
for error aſſigned. Ind the ſaid Charles faith, that neither in Rejoinder; 
the record and proceſs aforeſaid, nor in the giving, of the judg- — 
ment aforeſaid, in any thing is there erred; and he prays in like 

manner that the court of the ſaid lord the king here may pro- 

ceed to the examination as well of the record and proceſs afore- 

ſaid, as of the matters aforeſaid above for error aſſigned. Ind Continu« 
becauſe the court of the lord the king here is not yet adviſed *. 
what judgment to give of and upon the premiſes, a day is there- 

of given to the parties aforeſaid until the morrow of the holy 

Trinity, before the lord the king, whereſoever he ſhall then be 

in England, to hear their judgment of and upon the premiſes, 

for that the court of the lord the king here is not yet adviſed | 
thereof. At which day before the lord the king, at Weſtmin- 

ſter, come the parties aforeſaid by their attorneys aforeſaid : 
Whereupon, as well the record and proceſs aforeſaid, and the Opinion of 
judgment thereupon given, as the matters aforeſaid by the ſaid the court. 
William above for error aſſigned, being ſeen, and by the ebürt 

of the lord the king here being fully underſtood, and mature de- 
liberation being thereupon had, for that it appears to the court of 

the lord the king here, that in the record and proceſs aforeſaid, 

and alſo in the giving of the judgment aforeſaid, it is manifeſtly 

erred, therefore it is conſidered, that the judgment aforeſaid, judgment 
for the error aforeſaid, and others, in the record and proceſs of 1 
aforeſaid, be reverſed, annulled, and entirely for nothing eſ- — 
teemed; and that the afort ſaid William recover againſt the afore- Judgment 
ſaid Charles his debt aforeſaid, and alſo fifty pounds for his damages — 
which he hath ſuſtained, as well on occaſion of the detention of Coſts. 
the ſaid debt, as for his coſts and charges unto which he hath 

been put about his ſuit in this behalf, to the ſaid William with his 

conſent by the court of the lord the king here adjudged. And — 
the ſaid Charles in mercy. "Ny" 


& 7, Proceſs of Execution. 
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ſo forth, to the ſheriff of Oxfordſhire, greeting. We command 
you, that you take Charles Long, late of Burford, gentleman, 
if be may be found in your bailiwick, and him ſafely keep, ſo 
that you may have his body before us in three weeks from the 
day of the holy Trinity, whereſoever we ſhall then be in Eng- 
land, to ſatisfy William Burton, for two hundred pounds debt, 
which the ſaid William Burton hath lately recovered againſt him 
in our court before us, and alſo fifty pounds, which were ad- 
judged in our ſaid court before us to the ſaid William Burton, for 
his damages which he hath ſuſtained, as well by occaſion of the 
detention of the ſaid debt, as for his coſts and charges to which 
he hath been put about his ſuit in this behalf, whereof the ſaid 
Charles Long is convicted, as it appears to us of record: and 
have you there then this writ. Witneſs ſir Thomas Deniſon *, 
knight, at Weſtminſter, the nineteenth day of June, in the twenty- 
ninth year of our reign. 


By virtue of this writ to me directed, I have taken the body of 
the within-named Charles Long ; which I have ready before the 
lord the king, at Weſtminſer, at the day within-written, as with- 
in it is commanded me. 


GEORGE the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, and 
ſo forth, to the ſheriff of Oxfordſhire, greeting. We command 
you that of the goods and chattels within your bailiwick of 
Charles Long, late of Burford, gentleman, you cauſe to be made 
two hundred pounds debt, which William Burton lately in cur 
court before us at Weſtminſter hath recovered againſt him, and 
alſo fifty pounds, which were adjudged in our court before us to 
the ſaid William, for his damages which he hath ſuſtained, as well 
by occaſion of the detention of his ſaid debt, as for his coſts and 
charges to which he hath been put about his ſuit in this behalf, 
whereof the ſaid Charles Long is convicted, as it appears to us of 
record; and have that money before us in three weeks from the 


* The ſenior puiſnè juſtice z there being no chief juſtice that term. 


10 day 


E 4. 


C- 4 


A P PF E Nut FX xxxv 


day of the holy Trinity, whereſoever we ſhall then be in England, No III. 
to render to the ſaid William of his debt and damages aforeſaid .= 
and have there then this writ, Witneſs fir Thomas Deniſon, 

knight, at Weſtminſter, the nineteenth day of June, in the 
twenty-ninth year of our reign. * 


By virtue of this writ to me directed, I have cauſed to be made Sheriff's 
of the goods and chattels of the within- written Charles Long, Fieri fog 
two hundred and fifty pounds; which I have ready before the 
lord the king at Weſtminſter at the day within-written, as it is 
within commanded me, 
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Page 8. note 4. line 3. for by action read, by an action. 

158. — 2. — 14. after three years, inſert from the making thereof. 

367. — 9. — ult, after thirty years, add the following ſentences : But 
where poſſeſſion has gone agreeably to the 
limitations of a deed bearing date thirty 
years ago, it may be read without any evidence 
of the duration of it's exiſtence, or of it's 
execution, though the ſubſcribing witneſſes be 
ſtill living. Gilb. Ev. 94. For ſuch poſſeſſion 
affords ſo ſtrong a preſumption in favour of the 
authenticity of the deed, as to ſuperſede the ne- 
ceſſity of any other proof of the validity of it's 
origin, or of it's due execution. 

368. — 11. — 23. aſter preſumed to be, inſert under. 

370, — 17, — S. ofter ſacred, inſert nature. 

448. — 8. — 2. fer the ifſue, read though iſſue. 


